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LIST OF ACRONYMS AND NAMES
ADR

Altemative Dispute Resolution process ihat predated the Settlement
Agreement

AFN

Assembly of First Nations, a party to the Agreement and a member
of NAC

AFN Report

A document produced by the AFN and the University of Calgary task
force prior to the negotiation of the Agreement

AIP

The Agreement in Principle executed on November 20, 2005

CARS

Computer Assisted Research System, developed for and used to
assist in eligibílity determination of Common Experience Payment

CBA

Canadian Bar Association

CEP

Common Experience Payment

Consortium

National Consortium, a party to the Agreement and a member of
the NAC

Court Counsel

Legalcounsel appointed by the first administrative judges, initially
the late Randy Bennet and subsequently Brian Gover

Crawford

Crawford Class Action Services

DAF

Designated Amount Fund of which Canada is the trustee

DNQ

Files held by Blott law firm which he concluded did not qualify for IAP
claims

¡AP

lndependent Assessment Process, an adiudicative process
established by the Agreement under the guidance of the
Oversight Committee

IEF

lnuvialuit Education Foundation

lndependent Counsel

lndependent claimants'counsel, a party to the Agreernent and
member of NAC

INAC

lndian and Northern Atfairs Canada

lnuit Representatives

Means lnuvialuit Regional Corporation, Makivik Corporation and
Nunavut Tunngavik lnc., a pafty to the Agreement and a member of
NAC

IRSSA

lndian Residential Schools Settlement Agreement, also referred to
as the Agreement and the Settlement Agreement

IRSRC

Indian Residential Schools Resolution Canada, the Department of
Canada validating CEP applications

LAC

Library and Archives Canada

MLG

Merchant Law Group, a party to the Agreement and a member of the
NAC

NAC

Nalional Administration Committee, comprised of Canada,
Churches, AFN, Inuit Representatives, National Consortium,
lndependent Counseland Merchant Law Group

NCC

NationalCeilification Committee, which operated prior to the NAC to
obtain court approval of the Agreement

NCTR

National Centre for Truth and Reconciliation

NIBTF

National lndian Brolherhood Trust Fund

Oversight Committee

Established by the Agreement to oversee the implementation of the
IAP

HACs

Begional Administration Committees

RCAP

Royal Commission on Aboriginal Peoples

Reconsideration

First stage of review for a CEP claim

SADRE

Single Access Dispute Resolution Enterprise, a database for
assislance in the determinalion of CEP claims

scc

Supreme Court of Canada

Service Canada

Department of Canada responsible for intake and identification of
CEP applicants

sos

Student-on-student abuse claims

TFIC

l'ruth and Fleconciliation Commission
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INTRODUCT¡ON
1

The NationalAdministration Committee (NAC) of the Indian Residential Schools (lRS)

Settlement Agreement (IRSSA

or

Settlement Agreement) hereby reports

to

the

supervising courts on the Committee's activities to fulfill its role and responsibilities in

the implementation of the Agreement in accordance with the Direction dated April 18,
2018 and Supplemental Direction dated December 21, 2018 from the Administrative
Judges.

2.

This report, which represents the consensus of the NAC members respecting their
work, will begin by describing the origins of the Settlement Agreement, and the NAC.
It will then tum to a detailed description of the activities of

the NAC in carrying out its

responsibilities and implementing and advancing the objeclives of the Agreement.
Schedules 1 and 2 hereto contain the perspective of lhe Assembly of First Nations

(AFN) and Inuit Flepresentatives respectively, regarding the points of view they
advanced in the negotiation and implementation of the ¡RSSA. Schedules 1 and 2 were
generated during the creation of the NAC Final Heport and reflects only the views of

the identified NAC party. They are not necessarity shared by other members of the
NAC and, therefore, do not form part of this report. To be clear, lhese perspectives are

not the perspective of the NAC. However, the AFN, lnuit Bepresentalives and some
NAC members view these perspectives as important to understand the perspectives
that the AFN and lnuit Represenlative NAC members brought to their task.

3.

The NAC is comprised of representatives of the seven major parties to the Settlement
Agreement: Canada, the AFN, the lnuit Representatives, the Church Organizations
(who were allowed two representatives sharing a single vote), the National Consortium,

Merchant Law Group, and lndependent Counsel. These slakeholders emerged as the
key representatives in the negotiation of the IRSSA, and were designated to constitute

the membership of the Committee tasked with administering the Settlemenl
Agreement. The NAC became aclive upon the implementation of the IRSSA in

r07968t4.t

2
September 2OO7 and has continued its work to the present. lts current membership is
as follows:

lndependent Counsel:
Canada:
Assembly of First Nations:
lnuit Representatives:
Church Organizations:
Merchant Law Group:
National Consortium:

4.

Peter Grant (Chair)
Catherine Coughlan
Kathleen Mahoney
Hugo Prud'homme
Alex Pettingill - Protestant organizations
Michel Thibault - Catholic organizations
Tony MerchanVJane Ann Summers
Jon Faulds

Throughout its existence the NAC has been comprised of persons who were directly

involved

in the negotiation of the IRSSA and has

experienced

a

remarkable

of membership. The representatives for AFN, Merchant Law Group,
Canada, lhe Protestant Churches and lndependent Counsel remained the same
consistency

throughout the entire eleven years of the NAC. There was only one change for the lnuit

Representatives,

the National

Consortium, and

the Calholic Church and

the

replacement representatives had also been involved in the negotiation of the IRSSA.
Êach of the parties determined who would sit on lhe NAC on behalf of their respective
group, The NAC wishes to recognize the work of William Roderick (Rod) Donlevy Q.C,

who was critically involved in the work of the NAC as the Catholic Church
representative right up to just before his death on December 25, 2014.

5.

There have been three chairs of the NAC. From October 2007 until September 2009,
Alan Farrer (NationalConsortium) was the chair of the NAC. From October 2009 until
June 2011, Gilles Gagné (lnuit Representatives) was the chair. From August 2011 until

present, Peter Grant (lndependent Counsel) has served as chair with Jon Faulds as
the alternate chair.
6

Although none of the NAC members are residential school survivors, the majorily of
the NAC members had the honourof representing survivors orAboriginalorganizations

that advocate for lhem, and learned directly from them of the horrific impact of lndian
residential schools.

3

7.

The Settlement Agreement, which then AFN National Chief, Phil Fontaine, described

as "an agreement for the ages" sought to make amends for the residential school
experience and reflected the desire of all parties for a fair, comprehensive, and lasting
resolution of the legacy of lndian residential schools. In keeping with the magnitude of

the issue it addressed, the Agreement was and remains the largest class action
settlement in Canada's history. Reflecting its goalof promoting healing, education, truth

and reconcilialion, and commemoration, it established a Truth and Fleconciliation
Commission, endowed the Aboriginal Healing Foundation to support healing programs
addressing the residential school legacy and provided funding for commemoration of
that legacy.

I

The breadth of the IRSSA reflects the extent of the commitment by Canada and the
Church Organizations to the resolution of the residential school legacy. That resolution

has been an historic and transformational milestone in the relationship between
Canada's lndigenous and non-lndigenous peoples, as the nature and effects of
residenlial schools became better known and understood. All the members of the NAC
consider themselves fortunale to have had the opportunity to make some contribution

to the national project of reconciliation through their role in the implementation of the
Settlement Agreement.

Genesis ol the lndian Residential Schools Settlement Agreement

A.

Litigatlon Against the Crown

9.

The Settlement Agreement was the culmination of at least two decades of political,
social and legal advocacy by and on behalf of lndigenous Canadiansl whose lives had
been impacted by the experience and legacy of the lndian residential school system.

10.

ln the last two decades of the 20rh century, as lhe last residential schools in Ganada
closed, lndigenous leaders and surv¡vors began speaking out about the residential
school experience. They spoke of the origin of the schools in the desire of churches

1

lndigenous and Aboriginal are used interchangeably.

4

and government to convert and assimilate Canada's first peoples by separating
children from their family, home, community, and culture. They spoke

of

the

impoverished and regimented life those children experienced at the schools, of the
poor quality of education provided, of the sexual, physical and emotional abuse which
many children suffered at the hands of those whose duty it was to teach, guide, and
care for them, and of the pain and damage which these experiences had caused to the

individuals who had attended the schools and

to the fabric of their

families,

communities, and nations.z As these voices multipl¡ed, non-lndigenous Canadians

began to learn about residential schools, the exístence and nature of which had
previously been largely unknown. The issue received national attenlion in October,
1990, when Phil Fontaine, lhen Grand Chief of the Assembly of Manitoba Chiefs,
appeared on nationaltelevision to speak about the abuse he and fellow students had

experienced at the Fort Alexander lndian Residential School and he called for an
inquiry.3 Meanwhile, the first litigation arising from abuse at lndian residentialschools

had been commenced, in 1988.

11. The 1996 release of the Report of the Royal Commission on Aboriginal Peoples
(RCAP)4 focused further attention on the residential schools legacy. ln a lengthy
chapler based largely on government and church records, the report painted a dismal
picture of a system conceived ¡n 19th century stereotypes, fueled by the evangelizing
agenda of church organizations, administered without adequate resources or properly

trained slaff, dedicated to the eradicalion of lndigenous language and culture and the
assimilation of Aborlginal people into the dominant European culture, and rife with
neglect, mistreatment, and abuse of childrens. The RCAP report recommended a public
inquiry into the residential school system, with the power to recommend remedial action

2

See Miller, J.H. (James Roger), Shingwauk's Vision: A History of Native Residential Schools, University ol
Toronto Press, 1996;and Millo¡ John S., A NationalCrime: The Canadian Government and the Residential
School System 1879 to 1986, The University of Manitoba Press, 1999.
3 CBC DigitalArchives, Phil Fontaine's Shocking Testimony of Physical and SexualAbuee
hltos://wwwbc,calarchives/entrv/philJontaines-shocking-testimofry-of-sexu.al-abuse
1 Report of the Royal Commission on Aboriginal Peoples, lndigenous and Northem Alfairs Ganada
https://www.aadnc-aandc.qc.ca/-eno/1 1 001 0001 4597/110.01 000J 4637
s lbid, Volume 1, Part 2, chapter 10 p. 309.
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including apologies, compensation, and funding for healing. The Commission also
called forthe creation of a national archive of records relaled to residentialschools and

the creation of public education programs and school curricula that explain the history
and effects of residential schools.6

12.

As criticisms of the residential school system mounted and public awareness of the
residential school legacy grew, several organizations issued apologies or statements

of regret for their involvement. These included the Oblate Conference of Canada
(1991), the Anglican Church of Canada (1993), the Presbyterian Church in Canada
(1994) and the United Church of Canada (1998).7 ln 1998 the Government of Canada
issued its Statement of Reconciliation to Canada's Aboriginalpeoples.s The Statement
expressed "profound regret" for Canada's role in the development and administration

of residential schools and conveyed to survivors of physical and sexual abuse at the
schools that Canada was "deeply sorry" forthe tragedy they had experienced. Canada
also committed $350 million for community-based healing programs and services "to

dealwith the legacy of physical and sexualabuse at residential schools."

13.

e

At the same time, survivors began to seek compensation through the legal system for

harms they had experienced

at residential schools, The first such claims

seeking

damages for sexual abuse were filed in British Columbia in 198810 with claimants in
other pafis of Canada following suit. The first proposed class proceeding, on behalf of
former students of the Mohawk lnstitute residential school (the C/oudcase),11 was filed
in 1998. That same year the late Chief Justice Brenner of the B.C. Supreme Courl ruled

6 lbid, pages 366-3ô7; Volume 3, chapters 3 and 4.
7

The apologies are available

at

httos://ouides.librarv.utoronto..,calc.php?q=527189&Þ=36911521

I The statement is available a[ httos:l/www.aadnc:aandq.qc.ca/eno/'t 100100015725/1 1001000'l 5726
e

Address by the Hon. Jane Stewart on lhe Unveiling of Galhering Strength, Canada's Aboriginal Action
Plan,lndígenous and Northern Affairs Çanada, available at:
https :l/wwl&Aaf, nc-aa ndc.oc.cale nq/1 1 00 :l 000 1 5725/1 1 0û 1 000 1 5726
to Aleck v, Clarke,1999 CanLll 15172 (BC SC), available at:

httos:llwww.canlii.oro/enlbc/bcsc/doc/1999i
20volo20c la rke

&a

utoco m

p

I

ele Pos = 1

1999canlii1517211999canlii15172.html?autocompletq9F=aleckolo

11 Cloud v. Aanada (Attamey General),2004 Canlll 45444 (ON CA), available
at:
https://www.canlii.orolen/onlonca/doc/200412004can1ii45444/29P4ç-anlii45444.html?autocoJTpleteStr=Cloud&
autosomoletePos=1

6

in the landmad< Blaclcwaterdecisionre that both Canada and the church organizations

were jointly and severally vicariously liable for abuse in lhe schools, with the
govemmenl TSo/o responsible and the church organizations 25%. With that decision
liligalion spread across Ganada,

14.

As the volume of legal actions increased, the nature of the claims evolved. While earlier

claims focused on allegations of sexual abuse, newer claims also alleged that the
removal of plaintiffs from their homes to be placed in the schools where they were
subjected to the objectives and circumstances of the residential school system was
wrongful in itself and was legally compensable. Fleflecting this view, in 2000 a class
action on behalf of all residential school students across Canada was commenced.ls

As a result, Canada faced lhe prospect of a claim on behalf of any person who had
attended a residential school.

15. As the volume of couñ actions

continued to grow three main groups of claimant's

counsel emerged. These were:

oThe National Consoñium. lt comprised more than 20 law firms from across the
country advancing both individual and class claims (including lhe Cfoud and
Baxterclass actions) and pursued a coordinated approach to both litigation and

negotiation. ln addition to pursuing litigation claims through the courts, the
Consortium engaged in preliminary discussions with Canada and the church
organizations respecting the possibility of a comprehensive resolution of claims
and worked with the AFN to pursue mutual goals.
o

Merchant Law Group (MLG). Based in Saskatchewan, with off¡ces across
Canada, MLG represented the largest number of individual claimants of any
single law firm in the country. MLG pursued a variety of those claims to trial,

t2 Blackwalerv Plint[2oo5l3 S.C.R.3, [2005lSCC 58, available at:
ht!ps:/lscc-css. lexum.com/scc-csc/scc-csc/eniitem/2239/index.do
13 Baxter v. Canada (Attorney General),2006 CanLll 41673 (ON SC),available at:
httos:/lwww.canlii.orolgn/on/onsc/doc/2006/2006cq.n1ii41673/2006canlii41673.html?au-tocqmp-leteStr=Baxter
%20&autocom DlÊtePos=2
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including the case oi H.L. which was ultimately determined in the Supreme Court

of Canada in April, 2005.14 ln that case the SCC upheld the trialjudge's finding
that the claimant's alcoholism and its impact on his past eamings were causally
related to the sexual abuse he had suffered at residential school.

.lndependent Counsel. This group originated in B,C, and included individual
counsel who had been involved in the earliest residential school abuse claims,
of which the trial in the Blackwatercase was the most notable. Blackwaferwas

also ultimately decided by lhe Supreme Court of Canada which confirmed the

trial decision that both Canada and the church organizations were jointly
vicariously liable for abuse committed by school staff. From B.C. the group
extended across Canada to include counsel in the prairie provinces, Ontario and
Québec, and coalesced into an organized group of 23 law firms in 2005. Unlike

the National Consortlum and Merchant Law Group, lndependent

Counsel

represented individualclaimants only and did not initiate class proceedings.

16. The AFN commenced

class proceedings in 2005 in order to set out their claims for the

residential school harms as well as to secure legalstatus to appear before the courts
and secure a place at the negotiating table.ls

17. The lnuit Representatives also initiated class actions in 2005 in the

Northwest

Territories,l6 Nunavut,lT and Québec,r8 lo protect lhe inlerest of Inuit former students
and their families.

14

H.L. v Canada,2005 SCC 25, online at: htlos:/lscc-csc.lexum.com/scc-csc/scc-csc/en/item/2226lindex.do
To see the AFN's statêrnenl of claim go to Fonfaine et al v Canada (Atlorney General) (5 August 2005),
Toronto 05-CV-294716 CP (ONSC)(Statement ol Claim), online at:
1s

httos://kathleenrnahonev.f iles.wordoress,.gom/2018/04/afn-issued-stalemenþof-claim
2005.odf
The AFN made their,claim on behall of 4 classes of people - survivors, deceased survivors,larnilies of survivors
and aboriginal peoples generally. For the four classes they claimed compensation for cultural, linguistic and
socialdamage, social and educational programs, healing initiatives, counselling, commemoralion and truth
and reconciliation hearings as wellas compensation for sexual, physical and emotional abuse.
16 IRC organized lhe class
action titled Rosemarie Kuptana v. the Attorney General of Canada, Supreme
Court of lhe Northwest Territories, File # S-0001-2005000243.
17 Michelline Ammaq, Elandina Tulugariuk and Nunavut Tunngavik
lncorporated v. Atlomey General of
Canada, Nunavut Courl ol Juslice Courl, File # 08-05.401 CVC.
18 Makivik
sponsored a legal action filed on behalf of some Nunavik lnuit former students in the Superior
Court Dislrict of Montréal, File # 500-17-026908-056,

I

B.

Dialogue Process (1998-1999)

18. Canada's

response

to this tide of litigation focused at first on community-based

initiatives to address the aftermath of physical and sexual abuse at residential schools.

ln 1998 and 1999, with the help of an independent facilitator, Canada convened a
series of exploratory dialogues across the country. Survivors, Aboriginal leaders
including AFN representatives, healers and other expeds, senior government, church
representatives, and legalcounsel participated in the dialogues to consideralternatives
to the court process in addressing abuse claims. Key findings arising from the process

were that suruivors wanted a holistic approach which would include healing from the

injuries caused by residential schools, an opportunity to tell their stories and be
believed and respecled, an apology, and fair and just compensation. Survivors also
expressed

the need to address intergenerational harms, to rebuild

damaged

relationships, to restore lost language and culture, and to commemorate suruivors who
had died.

19. As a result of those dialogues a dozen community-based "pilot proiects"

aimed at

achieving a collective and holistic resolution of residential school abuse claims were
attempted. Some of the projects resulted in settlement but most were unsuccessfulfor

various reasons, including the fact that only a narrow range of abuse claims would be
compensated and the absence

of any provision for collective remedies such

as

community healing, intergenerational harms, commemoration, or a truth commission.
Ultimately this community-based approach to resolving claims was not pursued on a
larger scale, However, the principles underlying the dialogues, including emphasis on
story-telling and healing in addition to financial compensation, continued to inform the
process of pursuing resolution.

C.

Alternative Dispute Hesolution (ADR) Process (2002'2006)

20. ln 2002, Canada instituted an alternative

dispute resolution process for residentíal

school abuse claims, The ADR provided former students the option to pursue their

claims individually outside the courls, before an adiudicator authorized to award

I
compensation in accordance with a predetermined schedule of wrongs and levels of
harm. This program resulted in a number of setllements but it was criticized for being
too cumbersome, providing compensation that was too limited, discriminating between
claimants, and being gender biased.le Moreover, the ADR was only a partial altemative

lo lÍtigation as it was limited to personalabuse claims. lt did not address the needs of
survivors to heal, intergenerational harms, or commemorate the dead.zo Ad¡ons based

on lhe claim that being placed in a residential school was itself wrongful and for the
common experience

of all survivors in being separated from their family, home,

community, languages and culture remained unaddressed. Based upon its view of the
law at the time, Canada was unwilling to consider the negotiation or settlement of such

claims, leaving recourse through the cou¡{s the only option.

21.

Ultimately, the Parliamentary Committee on Aboriginal Atfairs conducted hearings to
evaluate the ADR in February, 2005.21 Claimants, legal counsel, including members of
the Nalional Consortium and lndependent Counsel, survivor groups, and the AFN gave

evidence. ln addition to hearing survivors speak of horrific experiences al residential
schools, the Committee heard how the ADR d¡d not recognize or compensate many of
those experiences. ln one example, the Committee heard how Canada spent $28,000
appealing an award of $1,500 on the grounds the award fell outside the scope of the

ADR. The Gommittee released its report in April, 2005, finding the ADR to be "an
excessively costly and inappropriately applied failure, for which the Minister and her
officials are unable to raise a convincing defense."2z

re

These criticisms are set out in delail in Assembly of First Nations, Report an Canada's Ðispute Flesolution
Plan to Compensale for Abuses in lndian Residential Schools, available online at:

The AFN Report

out that besides being subject to a cap on awards, compensation varied am ong
provinces, and with the church denominalion involved in the claimant's school. Some church denominations
contributed to the ADR while others did not, with the result that claimants frorn schools whose church did not
conlribute received only 70olo ol the assessed award. Clairnants lrom BC, Ontario or the Yukon could receive
up to $50,000 more for the same injuries lhan survivors who lived in other provincial iurisdiclions because case
law in those provinces had determined a higher level of compensation than the other provinces.
?0 lbid.
2t House of Gommons Standing Committee on AbodginalAffairs and Norlhern Development
4rh Report
http:l/www.ou rcommons,ca/DocumentViewer/en/38- 1 /AANO/report-4
22lbid.

1o

D.

AFN and CBA Repofts (2004¿006)

22.

ln March 2004 the AFN and the University of Calgary23 convened a nationalconference
including experts in a wide range of relevant fields, survivors, lndigenous leaders, legal

counsel and govemment officials to examine how the residential school legacy could

be addressed. Virtually all in attendance agreed that the ADR was inadequate to
achieve the goals oT reconciliation or a jusl and fair settlement for residential school
survivors. The conference concluded with a proposal by National Chief Phil Fontaine

that the AFN and the University of Cdgary convene a task force that would bring
forward recommendations to improve lhe ADR as well as address needs of survivors

that would meet with their acceptance, Canada agreed and provided lhe necessary
funds for the task force to commence work.

23. As the task force met, the concept of universal compensation for former residential
school students received an endorsement from the Canadian Bar Association (CBA).
At its annual national meeling the CBA approved a resolution calling on Canada to go
beyond its existing settlement programs and provide a base payment to all residential
school survivors.2a

24.

The task force issued its report in November 200425, known as the AFN Report. The
report noted certain positive aspects of the ADR, including its use of an out of court
process to settle claims, Canada's contribution to a claimant's legal fees and the
provision of a commemoration fund, However, the AFN Beport criticized the limited

scope of wrongs addressed by the ADR and made detailed recommendations to
remedy the discrimination described above, remove the "standards

of the day''

23

The conference was co-chaired by the National Chief Phil Fontaine and law Professor Kathleen Mahoney
from the University of Calgary Faculty of Law. The title of the conference wâs Residential Schools Legacy: ls

Reconcilialion Possible? March

12, 13, 14, 2004. To see lhe conlerence program go

to

httos://kathleenmahonev.files.qordpress.corn/2019103/200$-residenliêl-sc¡ooþleoacv-conferenceaqenda.pdl
2a Certified true copy ol a resolution carried by the Council ol the Canadian Bar Association at the Annual
Meeting held in Winnipeg, MB, August '14-15, 2004, online at: http:/lwww.cba.org/gelallachmenVOurWorklFlesolutionslFesolqtions/2004lPortee-du-mecanisme-d,F-resolution-des-contlits-rell04-08-A.pdl
¿s The Assembly of First Nations Fleport on Canada's Ðispute Resotution Plan to Compensale for Abuses in
lndian Residential Scf¡ools, supra nole 19.
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defenses, allow compensation for loss of income claims, remove limits of time and
place for third pafiy abuse and simplify the process.

25. The AFN Report proposed that in addition to an improved

process for assessing abuse

claims lhere be a lump sum payment to all residential school survivors for their shared

experience of being removed from their families and communities and having their
language and culture suppressed. The AFN Report suggested that the lump-sum
payment include a base amounl of $10,000, with a further sum of $3,000 for each year
spent at a residential school. The AFN Report also proposed a truth and reconcilialion

initiative and other measurês to address the principles that had emerged from the
exploratory dialogues and task force including health, commemoration, healing and
intergenerational harms and special considerations for the elderly.26

26.

ln February 2005, the CBA followed up on its earlier resolution with its own report in
support of universal compensation. Citing RCAP and endorsing the AFN Report, the
CBA proposed a reconciliation payment that'\rould not require a person to prove that
he orshe was a victim, but ratherwould recognize a person as a survivorof an injurious

program for which the government of Canada is responsible."zT

E.

lncreased Litigation Pressure

27.

Developments in the courts added pressure for a comprehensive resolution.zs By 2005

lhe volume of individual claims filed had grown to more than 10,000, threatening lo

.l9, pages 14-31
AFN Report, supra nole
, 36-38. The AFN conducted a nation-wide process lo consull with
survivors as to what they wanted and needed in a settlement agreement. The consullations revealed that the
26

priorities ol the survivors were a truth commission, healing, commemoration and apologies. Compensation
was a lesser priority.
27

Canadian Bar Association, The Logical Next Step, Reconciliation Payments for All Residential School
Survivors, available online at: httos://www.cba.orqlCMSP,ages/GetFile.asox?guid=0ca77877j121-9109-

ae19:3,332eecta42a
The Treasury Board of Canada estimaled lhat it would take 53 years to conclude residential school court
cases, estimated to be 18,000 in number. The coåt wâs estimated lo be $2.3 billion in 2002 dollarc not including
lhe value of lhe actual settlement cosls. See Treasury Board of Canada Secrelariat 2003, lndian Besidential
Schools Resolution Canada, Perlormance Heport for the Period ending March 31, 2003, available online al:
htlp:l/publicatþns.oc.calsileleno/246476lgublication. html
aô
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swamp the courts.ze ln November 2OO4 the Ontario Couñ of Appeal (ONCA) certified

the C/oudscase as a class proceeding, overturning decisions in the lower courts that
had found the case unsuitable to go forward as a class action. The ONCA rejected
Canada's argument that the ADR was a preferable procedure for dealing with the
claims, noting that it had been created unilaterally and could be terminated the same
way, that it was limited to abuse claims only, and that it placed a cap on the amount of

possible recovery. Canada sought leave to appeal lhe Cloud ruling to the Supreme
Court of Canada, but their application was denied.

28.

ln the wake of the Cloud decision, counselfor the Barter national class action moved

to schedule a certification application for that claim, raising the specter of a class
proceeding on behalf of all residential school students across Canada. ln Alberta, a

test case on behalf of a represenlat¡ve group of Plaintiffs was set down for trial
commencing in September 2005. That test case trial would address the claim that being
placed in a residentialschool was wrongful in itself, providing the first opponun¡ty for a
court to pronounce on the legal basis for the universal claim.

F.

PoliticalAgreement

29.

Throughout the first half of 2005 the AFN engaged in intensive discussions with
representatives of Canada, including at the highest levels, to advance its Report.3l
Legal counsel for the claimants also continued to pursue discussions with Canada
aimed at achieving a comprehensive resolution to the litigation, while continuing to
advance their claims in couñ.32 As noted above, in February 2005, the Parliamentary

Committee on Aboriginal Affairs took up the issue of Canada's ADR's program and

2e

McMahon J noted in 2006 lhere were 10,538 active litigation files and another 5,000 claims being advanced
under Canada's ADR program, Norlhwest v. Canada (Atlomey General),2006 ABQB 902 at paras. 3 and 4.
n Cloud v. Canada (Attorney General),2004 CanLll 4544/. {ON CA), htto://canlii.cal{Jd1b
3r See Mia Rabson, "Fontaine Recalls When Fonner PM Martin Agreed to Address Residential Schools
Legac/, Winnípeg Free Press {2 June 2015), online:
httos://www.winnipeofreeoress.co¡n/speciaUtrc/Fontaine-recalls-when-foJmer-PM-Martin-agreed-tp-address:
residential-schoqls-leg?cy-305901 261 . html.
32 For a history of this period see K. Mahoney, The Settlement Process: A Personal Reflection
eA|4 64U LJ

508. htlps://www.utpjournals.pressldoi/abs/l 0.31 381u1li.2485
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concluded it was

a failure. Three months later, lhe SCC ruled it would not hear

Canada's appeal from the certification of the Cloud case as a class action.

30.

Shortly after the SCC ruling the ongoing discussions between Canada and the AFN
bore fruit. On May 30, 2005, it was announced that a Political Agreement had been
reached between Canada and the AFN to address the residential school legacy. That
Agreement recognized "the need to develop a new approach to achieve reconciliation
on the basis of the AFN Report." As a first step Canada committed to appoint former
Supreme Court of Canada Justice Frank lacobucci as its representative:

to negotiate with Plaintiffs' counsel, and work and consult with the
Assembly of First Nations and counsel for the churches, in order to
recommend..,a setllemenl package that will address payment for all
former students of Indian residential schools, a truth and reconciliation
process, community based healing, commemoration, an appropriate
ADR process that will address serious abuse, as well as legalfees.s3

G. Agreement in Principle
31.

As a result of the appointment of Justice lacobucci, most residential school litigation
was put on hold. Following preliminary discussions negotiations commenced in July
2005 and continued intensively at various locations across the country over a period of

five months. The negotiations led by Justice lacobucci on behalf of Canada involved
the AFN and three lnuit organizations, legalcounselfor Plaintiffs, and representatives

of the United, Anglican, Presbyterian, and Catholic churches. ln short, all parties
represented on the NAC participated in those negotiations. They were conducted at

two main 'tables", one of which addressed compensation for residential school
survivors and the other healing, commemoration and a truth and reconciliation
process.s Working groups were struck to focus on modifications to the ADR process
and to address issues relating lo legalfees. Canada and the church organizations met

To sea the full PoliticalAgreement between the Assembly ol First Nations and Her Majesty the Queen in
Right of Canada, represented by lhe Deputy Prime Minister Anne McLellan, 30 May 2005, see Appendix A of
this report. The PoliticalAgreement is also avaihbÞ online at:
httos://web.archive.orq/web/200703191,41.41,7/http://www.afn.ca/cmslib/oeneral/lRS-Accord.pCf
3a The lirst table included all the parties to the Settlement Agreement. The second table involved only the
AFN, Canada and lhe church representatives.

33
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separately to negotiate the churches'contributions to the overall settlement. Although

the Catholic church entities did not initially participate, they joined the negotiations in
the late fall of 2005 as negotiations reached a criticaljuncture.

32.

By November 2005 the Liberal minority government that had initiated the settlement
negotiations was poised to fall. There was doubt as to the future of the negotiations if

no agreement was reached before the govemment dissolved and an election was
called. Spurred by this uncertainty, the pafties engaged in a marathon bargaining
session which resulted in an Agreement in Principle dated November 20, 2005 {AlPi.

The main pillars of that Agreement were:

o

a lump sum payment to all residentialschool suruivors, refened to
as the Common Experience Payment or CEP, for which the minimum
sum of $1.9 billion was committed. The amount of the redress payment
for each individualwould be based upon the number of years spent in
a residential school. Each eligible claimant would receive $10,000 for
the first year or part thereof and $3,000 for each subsequent year or
Pail thereof.

. an improved ADR process to be called the lndependent
Assessment Process (lAP), which Ganada agreed to fund to the extent
necessary to pay all proven claims of physical and sexual abuse and
other wrongful acts causing serious psychological harm;

o

funding for healing and commemoration programs and events;

o the crealion of a Truth and Reconciliation

Commission whose
mandale included hearing and preseruing the statements of suruivors,
creating an historical record of the IHS system and its legacy, providing
for the preservation of lhat record and making it available for research,
and reporting and making recommendations concerning lhe IRS
system and its ongoing effects and conseguences.

33.

The Agreement in Principle, at Appendix B of this report, contained detailed provisions

regarding its implementation including the creation

of a National

Administration

Committee to play a central role in its administration.

34. The NAC was comprised of a representative of each of the seven

key stakeholders

who had emerged in the course of negotiations. These were: the Assembly of First
Nations and the lnuit Representatives, the National Consoñium, Merchant Law Group
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and lndependent Counsel, being the three groups of legal counsel, the Catholic and
Protestant Church organizations and Canada. As contemplated in the AlP, the NAC's
mandate would be'To interpret the final settlement judgment and to consult with and

provide input to Canada with respect to the Common Experience Payment" and its

functions were

to

include ensuring national consistency with respect

to

lhe

implementation of the settlement.

35.

This Agreement in Principle was the foundation of the final Settlemenl Agreement.ss

H.

SettlementAgreement

36.

The Agreement in Principle provided that its terms be incorporated into a formal
Settlement Agreement. Discussions and negotiations on the terms of that agreement
began in early 2006 resulting in the formal Settlemenl Agreement dated May 8,2006.36

The substantive elements of the AIP were incorporated in the Setllement Agreement
with some changes. The most significant of these concerned the disposition of any
surplus in the amount designated for the payment of the CEP. Under the AlP, any
surplus above a minimum threshold would have been distributed to claimants, to a
maximum of $3,000.00 each, for personal healing activities drawn from an approved

list of healing programs. Any remaining surplus would be paid into the Aboriginal
Healing Foundation.

37.

Under the Setllement Agreement, the use of surplus shifted from healing to education.

Any excess funds above the threshold were to be distributed in the form of personal
credits redeemable for educational services, which could be assigned to descendants

of recipients and used at any educational institution accredited by the parties. Any
remaining surplus would be proportionately shared between the AFN's National lndian

Brotherhood Trust Fund and

the lnuvialuit Education Foundation to

establ¡sh

¡s The evolution ol the Settlemenl Agreernent was in three steps: the Political Agreement set out the
framework, the Agreement in Principle expanded the lramework to set out the explicit terms and the formal
Settlement Agreement completed all of the provisions.
x lndigenous and Northern Affairs Canada, lndian Residential Schools Setllement Agreement,
hltp://www,residentialschoolsêttlement.ra/settlement.html [Settlement Agreement].
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educational programs for the benefit of class members, including the intergenerational
class.

38.

With respect to the NAC, the Settlement Agreernent confinned its composition but
expanded ils mandate. ln addition to the matters described in the AlP, the Settlement
Agreement designated the NAC to hear appeals from eligible CEP recipîents and to
determine references to it from the Truth and Reconciliation Commission, as well as to
exercise specified powers in relation to the lndependent Assessment Process. As will
be seen, the addition of an appellate role in relation to the CEP had significant impact
on the functioning of the NAC.

39.

The Settlement Agreement was intended to effect a binding resolution of all residential

schoolclaims and litigation, which could only be accomplished by way of a class action

settlement approved by the Courls, Some parties expressed concern about the
jurisdiction of any single Canadian court to approve such a settlement as the law then
stood. ln parlicular, the Federal Court lacked jurisdiction over the church organizations
and the lurisdiction of the provincial superior courts over claimants in other provinces
was insufficiently clear. As a result both the Agreement in Principle and the Setllement

Agreement provided that the Settlement be approved in nine Canadian jurisdictions;
six provinces and the three territories.

l.

Approval Orders

40.

To obtain courl approval across the country a NationalCertification Committee (NCC)

was established whose composition mirrored that of the NAC. lt assumed primary
responsibility for bringing the applications necessary to obtain the required approvals.
A schedule forthe nine hearings was established, beginning in Ontario before Regional

Senior Judge Winkler (as he then was) at the end of August 2006. The hearings
occurred over a span of almost two months with the first decision - that of Winkler RSJ

37

issuing in mid-December.37 Winkler RSJ expressed conditional support for the

Baxter v Canada (Attomey General) (2006), 83 OR. 481.
htlo:l/www.cl assaciionservices.c¿r/irs/ohase2lP-DF,F/Ontarigpdf
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settlement but had concerns about its administration, including the court's ability to
properly supervise the settlement and the possibility of conflict between Canada's
status as a defendant and its proposed role as administrator of lhe settlement.sE He

found that further administrative measures were required to mitigate this possible
conflict and allow proper court supervision, including the appointment of a supervisor
or superuisory board to act as the court's eyes and ears and report to lhe court on the
implementation of the settlement. ln their subsequent decisions, the other approval

judges split between those who would have endorsed the settlement as is and those
who echoed the concerns of Justice Winkler.

41.

As a result of this divergence of views the approval judges convened a meeting with
the pafties to discuss how the conc€ms over settlement supervision and administration

might be addressed. A further round of negotiations amongst the parties ensued
resulting in agreement on how to resolve the issues identified by the courts. This
agreement included provisions for the appointment of a Court Monitor with access to

all relevant records and information on the implementation of the CEP and the lAP,
who would repod to the courts thereon. On the CEP side, Canada was also required

to appoint a CEP Administrator who would report to the courts on the implementation
and operation of the CEP at least quarterly, With respect to the lAP, coufis approval

would be required for the selection of the Chief Adjudicator, who in addition to his
existing reporting requirements would also report directly to the courts no less than
quañerly.

42. The Cou¡t Approval Orders also established a process for the review of legal fees
charged to IAP claimants and a protocolfor bringing issues concerning the settlement
before the courls by means of a process called a Request for Directions. Finally, the

couñs directed the appointmenl of a court counsel who would assist the court in
supervising the implementation of the IRSSA, and would act as the courts' liaison with

the NAC, The first couñ counsel, Randy Bennett, atlended viñually all NAC meetings
during his tenure to which he brought his experience in the administration of other class

38

lb¡d., para 8.
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settlements. Mr. Bennett was of critical assistance to the NAG in implementing the

IRSSA and addressing the early CEP appeals. All NAC members were greatly
saddened by his untimely death on January 3, 2013. The Courts appointed Mr. Brian
Gover to replace Mr. Bennett.

43.

With the agreement of the parties to these additional measures, a joint hearing of the
approving judges was held in March 2007 in Calgary, with all of the judges attending
either in person or by teleconference. Orders approving the Settlement Agreement (the

Approval Orders)3s and Orders incorporating the additional provisions (the
lmplementation Orders)4o were agreed to by all nine courts.

44. These Orders triggered lhe process for notifying the claimants of the settlement and
providing those who wished to pursue their own individual claims as they saw fit the

opportunity to opt out. lt was a term of the Agreement that if more than 5000 class
members opted oul, the Settlement Agreement would be void. ln fact, the opt-out rate

was minimal.al There were no appeals from the Coufts' orders and as a resull, the
Settlement Agreement took effect on September 19, 2AO7.

45.

As with most settlement agreements, the IRSSA expressly provides that it should not
be considered an admission of legal liability by the Defendants. Many of the plaintiffs'

claims were novel in law, and there were a variety of potential defences available to

the defendants including those based on limitations, standards of the day, and
restrictions on Crown liability. However, Canada and the Church Organizations chose
not to raise these defences for the purposes of the settlement negotiations, choosing

instead

to pursue broadly based resolution and

reconciliation thus making the

Settlement Agreement possible.

39 For a listing ol lhe Court orders, see Court Judgmenls: http:/lwww.clasçaction-sgrviceq,ca/irsllibrary.htm
40lbid.
ar The opt out amount was less than 25 persons.
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I.

MANDATE OF THE NATIONAL ADMINISTRATION COMMITTEE

A.

The Philosophical Foundation for the NAC

46.

Like the Setllement Agreement itself, the National Administration Committee (NAC) is

unique in the annals of Canadian class actions.az Typically, the implementation of a

class action settlement or award is overseen by a neutral administrator under the
supervision of the Court. ln large multi-iurisdictional settlements involving government,

a committee of plaintiffs' counsel may play a role. However, the creation of an
administration committee representing all pañies to the settlement, including the
defendants and political organizations representing plaintiffs was unprecedented, as

was the role of the NAC.

lt

included inlerpretation of the Settlement Agreement,

implementation of some of its key terms, acting as an appellate body on claims under

the Agreement, dealing with issues referred to it by olher entities created by the
Agreement and ensuring the Settlement Agreement was implemented fairly and
consistently across the country.

47.

The impelus for an all-party NAC arose from the purpose of the settlement negotiations
and the resulting Settlemenl Agreement. The aim of the negotiations was not simply to

settle litigation claims but, in the words of the preamble to the Agreement, to achieve
"a fair, comprehensive and lasting resolution of legacy of lndian Residential Schools"
which would include "the promotion of healing, education, truth and reconciliation and
commemoration". Throughout the negotiating process legal counsel for lhe partles to

the litigation worked together with political organizations such as the AFN and lnuit
Representatives to achieve lhat resolution. The resulting Settlement Agreement was
complex and would take many years to fully implement, lt required a forum where all

the parties to the Settlement Agreement were represented to ensure they had a voice
in deciding issues that would arise during that implementation process, and that the
Agreement was implemented in the spirit of reconciliation. The NAC was established
to fulfillthat need.

aa

The mandate of the NAC is set out in Article 4.'11 of lhe Setllement Agreement. See Appendix C.
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nature and composition of the NAC reflected a carefully crafted balance of
interests. The legal and political representatives of the Plaintitfs, who were the

48. The

beneficiaries of the Settlement, held five of the seven seats on the NAC. Although the
Church Organizations had both Catholic and Protestant representatives on the NAC,

they collectively only had one vote.as Canada, held a single seat. The Settlement
Agreement balanced the majority enjoyed by the Plaintiffs on the NAC by providing
Canada a veto over any NAC decision that would increase the cosls of the Settlement

as approved by the courts. The Agreement required that all members of the NAC be
legalcounsel, in recognition of the fact that the Settlement Agreement was, ultimately,
a legal document, The Agreement called for a NAC decision to be made by consensus,

failing which a majority of five was required. These measures together promoted
consensual and reasonable decision-making which was faithful to the terms and spirit
of the Agreement.

49.

The parties first articulated their intention to form the NAC in the November 20, 2005
Agreement in Principle.aa The Agreement in Principle set the framework for resolution
to the lndian residential schools legacy, to be achieved by a court-approved settlement

agreement. The Agreement in Principle foreshadowed the contents of the IRSSA,

making provisions for the CEP, lAP, the TRC, and funding for healing and
commemoration programs.

50.

The NAC was framed as playing a central role in the administration of the Settlement
Agreement. lt was the only entity created under the Agreement that had representation
from allthe parties.

S'1. There were significant developments in the evolution of the role of the NAC. They may
be described in different ways, but one approach is as follows:

1. Initiation

of the NAC and its

relationship with other IRSSA

institutions (2007-2009);

a3

lf lhe Catholic and Prolestant representatives could not agree on a given issue, lhey would abstain from

voting.
f, See Agreement in Principle in Appendix B, online at: htlo:/lwww.residentialschoolsettlemgnt.calAlP.odf.
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2. lmplementation and evolution of rules to govern CEP appeals
(2009-2012); and

3. lncreased requests fordirections to Courts (2012-present).

52. During the early years, the Administrative

Judges were Chief Justice Winkler from

Ontario and Chief Justice Brennerfrom British Columbia. Through Randy Bennett,

the Çourt Counsel, and directly, they both provided guidance and assisted the
NAC greatly on this unique venture of implement¡ng the largest class action
settlement in Canadian history. The first Chair, Allan Farrer stated:

I do recall appreciating the continued hands on approach of the
supervising Courts and pañicularly, Justice Winkler, with whom I had
dealt, being from Ontario. The fact that the late Randy Bennett was
able to attend our NAC meetings as a conduit to the Courts and
problem solve with us, was most beneficial.

B.

Key Roles of the NAC

53. The role of the NAC was set out in the Settlement Agreement

and, in particular, in

Articles 4.10 and 4.11.4s These provisions include the following regarding the purpose
of the NAC:

4.10(1) ln order to implement the Approval Orders the Parties agree
to the establishment of administrative committees as follows:
a) the National Administration Comrnittee .....

4.11(121The mandate of the NAC is lo:
(a) interpret lhe Approval Orders; ...

(c) ensure national consistency with respect to implementation of the
Approval Orders to the greatest extent possible;
(d) produce and implement a policy protocoldocument with respecl to
the implemenlation of the Approval Orders;

(o) exercise all the necessary powers to fulfitl its functions under the
IAP;

54.

The purpose of this section is to highlight the key activities of the NAC during the course
of its mandate from 2007 untilthe date of this reporl (May 6, 2019).

4s

Adicles 4.10 and 4.11 of the Settlement Agreement are set out in lull in Appendix C.
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C.

NAC lnvotvement in CEP

55.

From the time of implementation until approximately December 2013, the bulk of the

NAC's time was dedicated to CEP-related work. ln early days, that work focused on

the development, approval, and modification of policies and protocols designed to
make the CEP process run as intended. The focus then shifted to the NAC's role as an

appellate body hearing CEP appeals brought forward by CEP applicants. One of the
most extensive tasks of the NAC was the appeals to be heard from CEP claimants
whose claims were denied. This involved the consideration of over 4675 appeals. The
NAC's work in these respects was extensive and is described more fully below.a6

D.

NAC lnvolvement in lAPaz

56.

From early on in its mandate, the NAC nurtured a conslructive working relationship with

the Oversight Committee, which was established to specifically implement the

IAP

process. This constructive relationship allowed for mutual respect for the IAP process
and the CEP process. Under the first Chief Adjudicator of the IAP (Dan lsh), the NAC

and the Oversight Committee met at least lwice a year. This relationship was
contemplated under the NAC's mandate, whereby it was required to consider the
Oversight Committee's recommended modifications to the IAP before such
modifications could take effect.

57. This constructive

relationship allowed for some coordination between the CEP and the

lAP. The NAC met on several occasions with the Chief Adjudicator of the IAP and the

lndependenl Chair of the Oversight Committee. The NAC also had a meeting with the
whole Oversight Committee on lwo occasions. The Oversight Committee was alive to

the overarching role held by the NAC in respect of ceñain points related to the
administration of the lAP.

58.

For example, in order for there to be a more expedited option for the growing number

of IAP claims, the Oversight Committee and the Chief Adjudicator, with the support of
aG

a7

See section ll. The Common Experience Payment.
See section lY. The lndependent,Assessmenf Process,
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the NAC, sought an amendmenl to the Settlement Agreement to allow for "short Form
Decisions" which could be rendered at the time of the hearing. This issue arose upon

the Oversight Committee's recognition of a need for an expedited decision-making
option within the IAP as the number of claims grew during the early days of that
process.aB

The Oversight Committee and the Chief Adjudicator proposed

an

amendment to the Agreement which would allow the use of a curtailed decision report

(the Short Form Decision) that could be rendered at the time of the hearing. An IAP
claimant would have the option to receive such a decision in lieu of detailed reasons.
The NAC carefully considered the proposal, sought some amendments, and ultimately

consented

to a Court Order to make the necessary changes to the Settlement

Agreement. This was presented to the Courts in December 2009, This exemplifies the

parÌies' original intention as to the role of the NAC to address issues relating to
implementation of the Settlement Agreement with the objective of working with the

entities created by the Settlement Agreement (e,9. Chief Adjudicator, Oversight
Committee and TRC) to ensure a smooth implementation of the Settlement Agreement.

59.

The NAC had occasion to consider the potential for overlap of informalion relevant to
the IAP and the CEP. At a joint meeting with the Oversight Committee, the NAC agreed

that when an IAP Adjudicator decided the years of a student's residence at a school,
the NAC would not contradict that finding to the detriment of the CEP appellanl.ae
E,

NAC Deelslon Not to Create the RegionalAdministration Committees

60

Under the Settlement Agreement, as Article 4.12 sets out (Appendix C), the parties
envisioned the creation of Regional Administration Committees (RACs), The parties

agreed to establish three RACs representing different regions

as IAP claims under the Settlement Agreement are claims

of the country.so

lor sexual assault or serious physical assaults or
olher wronglul abuse and were heard by an independent adjudicalor. The implernentation of prôtocols for the
IAP was decided by the Oversight Committee so long as there was no amendment to the Settlement
Agreement.
ae See para 158.
so The firsl one for British Colu¡nbia, Alberta, Northwest Tenitories and the Yukon, the second for
Saskatchewan and Manitoba, and the third lor Ontario, Québec and Nunavut.
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lndependent Counsel had advocated for the RACs in order to ensure that issues that
were local lo a region could be addressed more effectively at a regional level.

61. The mandate of the RACs and the limitation of that mandate was clearly set out in
Article 4.12(11).51 Membership on the RACs was lo consist of three Plaintiff
representatives, and the operative mandate was to deal with day-to-day operational
issues arising from implementation.

62.

ln negotiating for the establishment of the RACs, one key objective was to ensure that
local issues could be appropriately and consistently addressed. The RACs were never
implemented for a number of reasons summarlzed as follows:

a.

it was assumed that each of the nine Courts would address
issues within their geographical jurisdiction whereas the Courts

approved

a Court Administration Protocol and assigned

two

judges to administer the Settlement Agreement nationwide;

b.

the first Administrative Judges, Winkler, CJ and Brenner, CJ
appointed a Couñ Counsel, Randy Bennett, who closely worked

with the NAC, and any issues relating to the Approval Orders,
were addressed through the NAC; and

c.

the RACs had a very limited mandate and the key initiatives in
which there could be operational concerns initially were the CEP
process which was addressed by the NAC and the IAP Process
which was addressed by the Chief Adjudicator.

63.

As a conseguence, the RACs were never established. After three years, on August 27,
2010, the NAC exercised its authority under 4.10(11)(g) "to review the continuation of

RACs as set out in Section 4.13"; and after consullation with the parties, the NAC
'terminated' the FlACs.
5t

The RACs willdeal only wilh the day-lo-day operational ¡ssues relating lo implemenlation of the Approval
Orders arising within their individual regions which do not have nalional signilicance. ln no circumstance will
a RAC have authorily io review any decision related to the lAP.

a5

F.

NAC lnvolvement
lssues

64.

From 2014 to 2016, the NAC dealt with an issue related to the privacy of information

in National Centre for Truth and Reconciliation Privacy

held by the National Centre for Truth and Reconciliation (NCTR). As a creation of the
Settlement Agreement and the ultimate recipient of the TRC's research materials, the
NCTR was in possession of materials of an intimate and sensitive nature.

65.

On one occasion, the NAC intervened to ensure that privacy of former residents would

be protected. The incident arose when the NAC became aware that the NCTR had
posted an unredacted school narrative on its website. The school narrative contained

sufficient information

to idenlity several student

victims

of sexual abuse by an

employee. The NAC informed the NCTR of the issue, following which the NCTR
removed the information from its website. ln a subsequent decision, the Court found
that the disclosure was a "mistake".S2

66.

As a result of the disclosure, the NAC attended as a group at the NCTR and observed

a

presentation regarding

the privacy regime under which the NCTR

operates.

Thereafter, the NAC did not collectively pursue any fuñher issues, although a majority
of the NAC members were concerned with tha conduct of the NCTH regarding privacy

of IAP claimants and actively participated in limiting the disclosure of IAP Records,s3

G.

NAC Development oÍ lnterpretat¡on Rules for CEP Appeals

67.

Ðuring its mandate, the NAC decided 4675 CEP appeals.sa The NAC stafted reviewing
appeals in December 2008. At the beginning of the appeal process, there were intense

intemal debates within the NAC on how to apply the CEP validation principles and
protocols.ss However, nolwithstanding the very ditferent perspectives

of the NAC

members, the NAC worked through these issues and came to agreement on some

52

Fontaine v. Canada (Attorney General),2014 ONSC 4585.
ts Canada (Attomey General) v, Fontaine,2O17 SCC 47(SCC Decision). AFN, lndependent Gounsel, lnuit
Representatives, and Catholic parties and entit¡es.
sa See section ll.B. Some CEP Statistics.
ss See section ll E. NÁC and the CEP Valìdation Principles and Protocals.
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common interpretation and decision rules. At all times in setting these rules, the NAC
was guided by the objective of the Settlement Agreement to compensate those placed

in residence at the schools, By looking at cases through this lens, it was easier to
conclude if a claimant was entitled to the CEP.56

H.

NAC Public Outreach

68.

lnitially, the NAC engaged in several forms of public outreach. Those included the
publication of a blog and NAC meeting minutes. However, the NAC ceased those
activities when it became apparent that the high level of confidentiality reguired by
various aspects of the Settlement Agreement strongly militated against the publication

of detailed information about the NAC's activities. lnstead, general notifications and
updates were posted to the public by way of the otficial court administrator website
rnaintained by Cravtrford Class Action Seruices Ganada (Crawford).s7

69.

The NAC was inslrumental in the early publication of IAP counsel lists, the aim of which
was to connect individual claimants to legal counselwho might be willing to handle their

claims. The NAC developed the list based on those practitioners'who had signed the
Settlement Agreement and had experience in the IAP and the precursor ADR.

l.

Distributing Requests for Direction

70. The NAC se¡ved as a vehicle through

which parties to the Settlement Agreement

received notice of upcoming and ongoing litigation. Under the Request for Direction
Service Protocol, the Chair and Secretary of the NAC received copies of all Requests

for Direction prior to filing.s8 As a matter of practice, the Chair distributed Requests for
Direction to all NAC members. Other litigation documents such as facta, notices of
appeal, and judicialdecisions were circulated in the same way.

s

The detailed work of the NAC and the process relating to lhe CEP is described more fully in section ll
below.
57 Residentíal Schools Settlement Official Court Notice, online:
hitp:l/www. residenlialschoolseltlement,câ/enqlish index, html.
58 Request for Direction Se¡vice Protocol at para 3, ontine:
http:/lwww.classactionservices.calirsldocume-ntp/3FQUE$LF-9RDIFIECTIONSËFlVlÇEPBQTOCOL.Pdf.
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J.

The NAC's Rescindment of Class Opt-Outs

71.

While the provisions of the Settlement Agreement clearly allowed class members to
opt out of the settlement,Ée the parties had not contemplated how to address situations
where an individual who had opted out of the Settlement Agreement wished to re-enler

the Settlement Agreement. On occasion, individuals who had previously opted out
made requests to opt back in.

72.

The NAC addressed this issue by voting on whether to rescind opt-ouls on a case-bycase basis. From 2008 to 2012, the NAC issued ten Records of Decision (ROD) that

allowed opted-out class members to take the benefits of settlement, including by
making CEP and IAP applications.6o The opt-out rescindments approved by the NAC
were subsequently confirmed by court order.6l

K.

Records of Decision

73. The

NAC held formal votes with respect to decisions to be made. The Records of

Decision of the NAC are appended as Appendix D to this report. The mover of the
decision is shown in the reference number of each of ROD by the use of initials ("C" for
Canada, "lC" for lndependent Counsel, and "NC" for Nalional Consortium).

se

Settlement Agreemenl at Preamble al para F, þ 7, and Article 4.14, p 42.
NAC Record of Decision No. 017/C approved on January 28,2011; NAC Record of Decision No, 019/C
approved on September 15,2011; NAC Flecord of Decision No.020/C approved on January 12,2012; NAC

60

Record of Decision No. 021/C approved on September 11,2O12: NAC Record ol Decision No. 00?lC
approved on October 23, 2009; NAC Record ol Decision No. 003/lC approved on August 27, 2010; NAC
Record of Decision No. 004/lC approved on Septembel|O, 2010; NAC Record ol Decision No. 005/lC
approved onJanuary4,2011; NAC Becord of Decision No. 006/lC approved on December 15,2010; and NAC
Record of Decision No. 007/lC approved on October 29, 2010.
8r See for example, Fontaine v Canada (Attomey General) (10 February 2011), Toronto, Ont.
S.C.J. OO-CV192059CP (orde$; Fontaine v Canada (Attomey General) (20 October 2011), Toronto, Ont. S.C.J. 00-CV192059CP {order}; Fontaine v Canada (Attorney General) (2I August 2a12'1, Vancouver, BC. B.C.S.C.
L051875 (order); Fontaine v Canada (Atlorney Generøtl) (10 October 2A121, Toronto, Ont. S.C.J.00-CV192059CP (order).
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¡¡.
A.

THE COMMON EXPEH¡ENCE PAYMENT

74.

This section of this report is dedicated to the CEP. The goalof the CEP was to provide

lntroduction

individual financial compensation to every fonner student who resided al an lndian
residential school and who was alive as of May 30, 2005. Compensation was based
on the number of schoolyears of residence at an lndian residential school ($10,000 for

the first school year or part thereof, $3,000 for each subsequent school year or pad
thereof).

75.

Canada, as Trustee of the Designated Amount Fund (DAF) created to pay the CEP,

played

a prominent role in the administration of the CEP. Section

10.01 of the

Settlement Agreement set out some of Canada's duties and responsibilities. ln
particular, Canada was responsible for developing and implemenling the system and
procedures for processing, evaluating and making decisions on CEP applications and

CEP payments in a way that reflected the "need for simplicity in form, expedition of
payments and appropriate form of audit verification."62 Under section 10.01, Canada

was also responsible for providing sufficient personnel for the administration of the
CEP, responding to all CEP inquiries from applicants, communicating its decisions to
applicants, and repoding to the NAC and the Courts on CEP matters.

76,

With respect to the CEP, the NAC was to "consult with and provide input to the Trustee

with respect to the Common Experience Payment" and hear appeals from CEP
applicants.os ln the firsl year of implementation, the NAC dedicated most of its time to
identifying and finding solutions to emerging CEP issues. From 2009 to 2013, the NAC

focused mainly on reviewing and deciding appeals from GEP applicants.s Through
these roles, the NAC developed a core expertise in allCEP matters.

62

Setlfement Agreement, section 10.01 {a}.
63lb¡d., section 4.11 (12) (b) and (k).

s

After 2013, the NAC decided 82 appeals (57 in 2014, 19 in 2015, and 6 in 2016).
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77.

This part of the report explores in detail the CEP application and appeal processes
including key CEP statistics;the cornerstones of CEP eligibility; emergent CEP issues;
principles and prolocols used for assessment of CEP; the NAC appeal processes; and
the challenges in meeting the objectives of the CEP.

B.

Some CEP Statistics

78. The following CEP statistics6s

provide an idea of the volume of work and challenges

encountered in the CEP process. A total of 103,236 decisions were made regarding

CEP applications. Of these decisions, 79,309 (ar 77o/ol of applicants were issued
compensation, with 23,927 (or 23%) of applications deemed ineligible. A total of
$1,622,422,106 was paid to successful CEP applicants, with an average individual
paymenl of $20,457.

79.

Each applicant was required to submit a CEP application form. lf one (or more) of the
school year(s) claimed in the application was denied by Canada, the CEP applicant

was entitled to apply for a reconsideration of the decision. The right to appeal to the
NAC and subsequently to lhe superuising Court gave applicants two opportunities to

have their applications reviewed independently of Canada. Many CEP applicants
requested a reconsideration of their CEP decision and appealed to the NAC and the
supervising Court, with lhe following outcome:

Stage

Decisions Eligible66
Reconsideration 27,793 (27'/"\ 9,771 (35%)
NAC Appeal
4,675 (4.5%') '1,164 (25"/"\
Court Appeal
736 (O.7o/o)
13 (2%l

Denied6T
18,A22 (65%)

3,511 FSa/.|
723 (98%)

80. As reflected in the above, 75,443 (or 73o/"1 of the applicants did not seek
reconsideration of lheir CEP decision. For those who did, most requests for
reconsideration or appeal were denied, with the highest rate of eligibility determinations
6s

Stal,btcs on the lmplementation of lhe lndian Residential 9chools Settlement Agreement, lnlormation
Updale on lhe Common Experience Payment (From September 19, 2007 to March 31, 2016), available al
CËP Statistics ICEP Statistics]6'Eligible" mêans at least one of the schoolyears claimed was allowed.
67 "Denied" means thal none
of the school years clairned was allowed
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being made at the reconsideration stage (35%) followed by the NAC (25%) and the
Court

C.

(2o/"').

The CEP in the Settlement Agreement

81. While the above-mentioned

statistics are useful, they do not explain how CEP

applications were assessed and why some applicants were successfuland why others

were not. One imporlant explanation for why some applicants were denied the CEP is

that they did not meet some of the eligibility requiremenls agreed upon in the
Settlement Agreement for the CEP.

82,

The main eligibility requirements included:

a.

Residence: The CEP was only available to a student who resided at an indian
residential school. Some IRS had both resident students and day students. Students

who attended an IRS as a day student only (without sleeping at lhe IRS) were not
eligible for the CEP.

b. Alive on Mav 30. 2005: Former students

who passed away before May 30, 2005

were not eligible for the CEP. The requirement to be alive on May 30, 2005 was a
compromise reached by the parties to the Settlement Agreemenl and represented

the date that the Political Agreement was signed between the Assembly of First
Nations and Canada to resolve the legacy of lRS.

c. Recoqnized lndian Residential

Schools: Only former residents at one of the IRS

listed on Schedule "E" and "F" of the Settlement Agreemenl were eligible forthe CEP.

The institutions listed in Schedule "E" were previously recognized by Canada as IRS
in the Alternative Dispute Resolution process, while the schools listed in Schedule

"F" were added during the negotiations leading up to the Settlement Agreement.
Following the conclusion of lhe Settlement Agreement, it was possible for anyone to
request additional institutions to be recognized as an lFlS.68

tr See section Vll. Atiicle

12

and other Applications Regarding Eligible lnslitutions.
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d.

Pavment for each School Year "or Part Thereof". ln order to be eligible for the
CEP, applicants had to reside at the IRS for the puçose of education or the IRS had

to be their primary residence. Many applicants claimed the CËP for a temporary
ovemight stay at an IRS for reasons unrelated to education including, sporting
activities, summer camp, or preparing for a religious ritual and were denied payment
because they were not at the IRS forthe purposes of education. When children were
taken to an IHS forthe purpose of education and belleved that the IRS would be their
primary residence during the schoolyear, they would be eligible for CEP, even if they
resided at the IRS for a short duralion. The ditference between a "temporary overnight

staf

e.

and a "residency of short duration" is explained further.oe

Deadline to Applv. All CEP applicants were required to submit a CEP application
between September 19, 2007 and September 19, 2011.70 CEP applications were

accepted until September 19, 2012 where "undue hardship"

or some

other

exceptionalcircumstances prevented a CEP applicant frorn submitting an application
prior to the deadline.Tl

83.

Each CEP application needed to "be validated in accordance with the provisions of this

in accordance with Schedule "L" of the Settlement
Agreernent. The Settlement Agreement did not provide detail on how the CEP

Agreement"T2 and processed

applications would be validated but the CEP Process Flow Chart under Schedule "L"
of the Settlement Agreement identified some of the key players and their roles in the
CEP:

Entitv

Rolels)

Receipt of application and verification of identity &
issuance of cheques
Applications identified for further analvsis and research
IRSRCNAC
First level of appeal
Court
Second level of appeal
*lndian Fesidential Schools
Service Canada

6e

See paras. 152 and 184 lo 186 infra.
Seclion 5.04(1X2) of the Settlement Agreement.
71 lbìd. at section 5.04(3).
72 lb¡d. at section 5.01(3).
70
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84.

Se¡vice Canada and lndian Residential Schools Resolution Canada (IRSRC) had
critical roles to fulfil in the implementation of the CEP. Confirming the identity (Service
Canada) of over 100,000 applicants and validating their presence (IRSHC) at IRS
decades earlier could be complicated. The employees of Service Canada and IRSRC
worked hard to implement the CEP and demonstrated a high level of professionalism.
Many applications were difficult to validate and required significant additional research.
Many others could not be validated without additional information or documents from

applicants. ln the next seclion, some of the early CEP difficulties that emerged are
discussed along with the measures that were taken to resolve them.

D.
85.

NAC and Emergent CEP lssues

A number of early challenges emerged following the implementation of the Settlement

Agreement, which resulted

in delays in the

processing and approval

of

CEP

applications. Both Canada and the NAC responded quickly to lhese challenges and
their consequences.

86.

Service Ganada and IRSRC both experienced unforeseen challenges in the validation

and payment of CEP applications,

i.
87.

Service Canada
Due to the CEP notice program and the early etforls by Service Canada to sign up CEP

applicants, including via mobile processing units, the CEP program saw a dramatic up-

take in early months.73 Within the first month of implementation, Service Canada
received almost 60,000 CEP applications. By December 31 ,2007, it had received over

83,000 CEP applications, At its peak, in November 2007, Service Canada received
over 100,000 phone call enquiries.Ta The high number of CEP applications "was much

Service Canada began to receive CEP apptications on September 19, 2007.
of the Ðelivery of the Cammon Experience Payment, Employment and Social Development
Canada, July 12, 2013, page vi, online at Evaluation ol the CEP JEvaluation of the CEPJ.
73

7a Evaluation
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greaterthan expected"Ts and led to processing delays. Service Canada adapted quickly

to the challenge, and in a period of two months (October and November 20071,
"increased its capacity to process applications over tenfold.'ry6

88. One factor contribut¡ng to the delays was that many applicants did not have the
required identity documents, CEP claimants were required to provide an original birth

ceñificate or two official identity documents, including one with a photograph. When
applicants were able to produce these documents, the name as written in the identity

documents had, in many cases, changed since their issuance for several reasons
including custom adoption, marriage, divorce, orthe applicant now using an lndigenous

name. To curb further processing delays, on Service Canada's request, the NAC
relaxed the identification requirements by approving a Record of Decision that would
allow a guarantols declaration to suffice as proof of identification.r

¡i.
89.

lndianResidentialSchoolsResolutionCanada
Once Service Canada completed its identification work, it transferred the complete
CEP application to |RSRC,78 whose main role was to validate whether and for what
period of time an applicant qualified as a resident at lRS.

90. IHSRC's first step in validating information about residency was completed by a
computer system known as CARS (Computer Assisted Research System). ll assessed

CEP applications by looking up the name of the applicant in a database of over one
million residential school records.Te However, the CARS system was executed late,

75

tbid. at p.vi.
lbid. at p.vi.
77 NAC
Record of Decision No. 00ãC dated Octob et 12,2OO7 see Appendix D.
78 On June '1, 2æ8, IRSRC merged with lndian and Northern Aflairs Canada,
which changed its name to
Aboriginal Affairs and Northern Development Canada in 2011 and to lndigenous and Northern Affairs Canada
(INAC) in 2015. For simplicity, when lhe acronyrn "INAC'is used, it will refer to INAC and its predecessors,
including IBSRC.
7e Lesso¡s Learned
Study of the Common Experience Payment Process, Aboriginal Affairs and Norlhern
Development Canada, February 2015, Updated June 2017, p.23, online at Lessons Learned [Lessons
Learnedl.
76
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ineffectively or not at all in the initial stages.8o lt also encountered a number of technical

issues and other limitations.sl Specifically, CARS was only able to make automatic
efigibility decisions in about 44o/o oi all the CEP applications received, meaning that the

remaining 56Y"82 had to be reviewed and processed by a team of INAC researchers
who would conduct manual research in school documents, a time consuming process.

91.

Like Service Canada, IRSHC also "did not have the organizational capacity (...) to
respond to the high number of applications"s3 at the outset of the program, which
contributed to fufiher delays in the assessment process. By mid-November 2007,
IRSRC had only validated approximately 15,000 CEP applications. Notwithstanding
IRSRC's initialcapacity challenges, IRSRC rapidly increased its staff, worked overtime,

and corrected a nurnber of technical issues with the CARS system. As result, the
number of applications processed increased markedly. Over a span of five weeks,
approximately 53,000 additional applications were processed between mid-November

to December 22,2007.84

92, By early 2008, approximately four months after implementation, some 85,000
applications had been received with 55,000 applicants having received
compensation.ss Although the process worked well for many, intemal statistics
provided by Canada revealed that approximately 46% of all CEP applicants were not
receiving all the years claimed on their applications and over 10,000 claimants were
deerned ineligible.E6 The impetus for creating the reconsideration process arose from
these statistics. Through the efforts of INAC and the NAC, a reconsideration stage was
therefore inslituled.ET

80

lbid. at p.38.
lbid. at p.38.
82 lbid. at p.23.
83 lbid. at p.17.
8r lbid. at p.29.
8s Minutes of lhe NAC meeting held on January 7,2008.
86 Minutes of the NAC meeting held on January 17,2008.
87 The reconsideration process is explained below in paragraphs 1 10 to 120.
81

35

¡¡i.
93.

Elderly CEP Applicants
Concemed with the impact that the delays could have on elderly CEP applicants, lhe
NAC adopted early measures to expedite their applications. On October 30, 2007, the

NAC approved Record of Decision No. 005/C and instructed INAC

to

prioritize

applications from claimants aged 65 years or older, regardless of the order in which
CEP applications were received.

94.

Additionally, on November 29,2007, the NAC approved Record of Decision No.006/C
to benefit elderly applicanls who had received the CEP advance payment.s8 That ROD
provided that CEP applications from advance payment recipients would be approved
without further validation to facilitate the processing of their applications. Prior to the
implementation of the Settlement Agreement, advance payment recipients had already
been verified for residence at an lFlS. For such individuals, it was more likely that school

records relating to the duration of their residence would be incomplete and that INAC
would be more likely to find an applicant eligible for allthe school years claimed.

95.

As a result of these measures, elderly CEP applicants who were also advance payment
recipients typically received all the years they claimed in their CEP applications without
having to apply for reconsideration or appeal to the NAC or the superuising Court, and

without having to go through the complete CEP validation process, which we discuss
next.

E.
96.

NAC and the CEP Validation Principles and Protocols
The parties to the Settlement Agreement intended for the CEP application and appeal

processesto be efficient, fair, accurate and user-friendly. The following section reviews
the criteria used to validate a CEP application. A key document was the CEP Validation
88The CEP advance payment program

was made available belween May 10 and December 31, 2006 to all
lorme¡ students 65 years of age or older on May 30, 2005. The program issued an immediate payment of
S8,000 lo 10,300 elderly former sludenls. The $8,000 was subsequently deducted lrom any future CEP
payment. Applications for the advance payment were verified agalnst lFìS school records and paid without
further research if an applicant could be confirmed as an IBS resident in one schoolyear. Audit of the Advance
Paymenl Program,lndian and Northern Alfairs Canada, December 4, 2008, p. i. Online: httos:l/www.aadncaandc.oc.calDAM/DAM-INTER-HO/STAGING/texte-texUaop 1'10010001 1682 eno.odf
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Principles. All the CEP applicalions were assessed, and schoolyears paid or denied,
based on the application of the CEP Validation Principles.

i.
97.

The CEP Validation Principles and Some Key Validation Tools
After the conclusion of the Settlement Agreement in May 2006, the parties through the

NCC, agreed on the CEP Validation Principles, which were approved by the
supervising Court in March 2007.

CEP Validation PrÍneiples

1.
2,

Validation is intended to confirm eligibility, not refute it;

3.

Validation must be based on the totality of the information available conceming
the application;

4.

lnferences to the benefit of the applicant may be made based on the totality of
the information available concerning the application;

5.
6.

lf information is ambiguous, interpretation should favour the applicant;

Validalion must accommodate the reality that in some cases records may be
incomplete;

This principle (6) shall apply to applicants who identify lhemselves as having
been status lndian at the time of residency in a residential school. The absence
of such an applicant's name from the lists comprising allstatus lndian residential
students in a given year at the school in question shall be interpreled as
confirmation of non-residence that year. An applicant whose application is
rejected on this basis may seek reconsideration based on the provision of further
information;

7.

Where an application is not accepted in whole or in part, the applicant will be
advised of the reasons and may seek reconsideration based on the provision of
additional information that relates to the rejection, including evidence that may be
provided by the applicant personally which may include:

r
r
r
r
r

photographs;
other documentary evidence of a connection with the school;

affidavil evidence, including but not limited to, the atfidavits of other students;
school or residence employees, Aboriginal leaders or others with personal
knowledge relating to the applicant's residence at the school;

ân affidavit from the applicant confirming residence by reference to
co

rroborating docurnents and/or objective events;
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8.
98.

An application will not be validated based on the applicant's bare declaralion of
residence aione.

An imporlant feature of validating claims derived from lhe CEP Validation Principles
was the right of CEP applicants to provide additional information at every phase of the
assessment and appeal processes (reconsideration, NAC appeal, and appeal lo lhe

lo provide all the information they
could remember and any documentation they had lo validate residency. The
superuising Court). Applicants were encouraged

information could be provided orally (calls were transcribed) or in writing via mail, email or fax. ln almost all the appeals allowed by the supervising Court,se the additional
years were granted on the basis of new information provided to the supervising Coud.

99. Arising frorn

Principle

4, the concepts of "lnference" and "lnterpolation"

were

inteçretive instruments beneficial to CEP applicants:
lnference. An inference could be made to validate a claim where school documents
confirmed only the start or end date of residency, but where lists of students were not
available for the duration of the claimed period. For example, if no student lists were

available from 1960-61

to 1963-64 and an applicant requests those four years in

residence, lhat applicant's entire claim may be validated if he or she appears on an
admission form as entering in September 1960 (subject to other available information,
such as a discharge form).

lnterpolation. An interpolation could apply to validate a claim where non-consecutive
years are confirmed eligible, but where a gap in school records exists for the interceding

yea(s). For example, if school documents confirm an applicant's residence in the first
year (1960-61)and the third year (1962-63), but a list of residential students was nol
available for the second year (1961-62), the applicant would receive the CEP for all
three years (subject to other available information, such as an attendance report at a
provincial school in 1 961 -62).

as

14 appeals were allowed by the supervising Court.
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100. Principle 6 applied to applicants with lndian status, or lndigenous persons registered
as an lndian under lhe lndian Acf (lndian Status). An applicant with lndian Status who

did not appear in complete lists of residential students in a given year was deemed to

be a non-resident at the IRS in that year. These lists of residential students were
prepared by the administrators of the IRS who were required to do so. Given that these
lisls were provided to the federal government in order to obtain per capila granls pald

to lRS, these lists were deemed complete and accurate unless there was contrary
evidence.

101. These lists of residentialschoolstudentswere known as "Quarterly Returns'(priorto

September 1971) and "Enrolment Fleturns" thereafter. They are referred to as
"Primary Documents." Quarterly Returns were filed for the periods ending on
September 30, December 31, March 31 and June 30 of each school year. Enrolment
Returns were prepared twice a year, in September and in March. IRS students were
usually listed with their registration number, their band name, date of birth and typically

their date of admission at the lRS.
102. Primary Documents that were incomplete in a given schoolyearwere considered to be
a "Document Gap." ln the case of Quarterly Returns, a document gap could be partial

(some but not four Quafierly Retums available for the school year) or complete (no
Quarterly Retums available). ln the case of Enrolment Returns, a partialgap occurred

when only one of the two Enrolment Retums was available for a school year. When an
applicant with Indian Status claimed residency at an IRS with a Document Gap and
residency could not be confirmed with the Primary Documents available, that school
year was researched manually by INAC.

103. INAC's researchers would conduct their manual review in INAC's database of school

documentation.

lt

included both Primary Documents and "Ancillary Documents,"

which include all the school records other than Primary Documents that identify
sludents by name and can help validate an applicant's residency and its duration.
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Primary Documents and Ancillary Documents were referred to as the "Student
Records." ln September20QT,lNAC's searchable database contained overone million
scanned and coded schooldocuments collected since 1996. INAC was responsible for

collecting school documents, underlaking research in its own document collection,
identifying and addressing gaps in the Student Records. After the Court Approval of

the Settlement Agreement, INAC cooperated with churches, provincial and territorial
archives, and various lndigenous organizations to expand its collection of school
documents. Therefore, there were more records for assessment of eligibility later in the
process than earlier in the process.

104. The CEP Validation Principles guided the development of three key protocols to assess

CEP applications: the CEP Process and Assessment Protocol {CEP Protocol},eo the
CEP Reconsideration Process Protocol (Reconsideration Protocol),sl and the CEP
Appeal Protocol (Appeal Protocol).e2

105. The CEP Protocoland lhe CEP Appeal Protocolwere prepared by INAC and approved

in August 2007 by the NCC a few weeks before the launch of the CEP program on
September 19, 2007. The NAC was responsible for approving protocols relaled lo the

implementation of the CEP.e3 However, because the Settlement Agreement did not
authorize the NAC to conduct any business prior to the "lmplementation Date"e4
(September 19,2007) and because a CEP protocol was required to be in place prior

to that date, the NCC first approved the CEP Protocol. These protocols

were

subsequently modified and approved by the NAC. The main features of these three
protocols, and the changes required by NAC, are discussed below.

s0

The CEP Protocol is attached under Appendix E [GEP Protocol].
sr The Reconsideralion Protocol is atlached under Appendix F
[Reconsideratíon Protocol].
e2

The Appeal Protocol is attached under Appendlx G [Appeal Protoco[.
Settlernent Agreement, Seclion 4.1 1(12Xd).
e4lb¡d., section 4.10 (2).
e3
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il.

The GEP Protocol

106. The CEP Protocol stated the objectives of the assessment process, namely, that
assessment must "ensure that every eligible applicant receives the correct amount of
compensation" and be'Tair, objective, timely, and practical, minimize the onus placed

on the Applicants, be efficient, and executed with a minimum of errors."es The extent

to which these objectives were attained is discussed below.s6 For now, the

main

features of the CEP Protocol will be reviewed.

107. INAC implemented an "escalating assessment"eT to validate applications. The CEP
Protocol mandated the following stages for the assessment process:

Stage 1: CARS. The initial processing of all applicalions was done by the computer
system CARS, based largely on the presence or absence of an applicant's name in
Primary Documents, CARS would:

.

search Primary Documents for the years claimed by the applicants (and 10 years
before and after the period claimed) using the name(s), date of bidh, age, and/or
gender of the applicant;

ô

assess an applicant wilh lndian Status as eligible for a school year when the name
of the applicants appeared on a Primary Document in that school year;

.

assess an applicant with lndian Status as ineligible for a school year when in such
school year, the applicant was:

-

not found on complete Primary Documents;
not found in the Student Records when the Document Gap was small;
identified as a day student in Primary Documents; or
identified on a Primary Document as absent for the whole year;

CËP Protocol, supraal note 90, Executive Summary, p.4.
See paragraphs 1921o 212.
e7 CEP Protocol, supra al note 90, Executive Summary, p.4.
es

s
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ô

assess lnuit, Métis and non-lndigenous as eligible when these groups were listed in
Primary Documents;

.

apply lnference and lnterpolationss when there was a Document Gap; and

.

flag applications for manual review when there were matching issues (e.g. rnultiple
dates of birth, inconsistent student numbers, two or more potential name malches,
etc,).

108. Applications were also flagged by CARS and moved to Stage 2a (Manual Review)
when there was a Document Gap in Primary Documents orwhen the applicant was not
a Status lndian (Métis, lnuit and non-lndigenous). When the name of an applicanl was

not found in the Student Records, CARS would escalate the applicants to Stage 2b
(Request for Additional lnformation).

Stage 2a¡ Manual REview. At this slage, an lNACee researcher would review the
Student Records and try to confirm residence by assessing the content and conlext of
school documents in which the name of the applicants appeared. Any other information

available to INAC on the IBS (e.9. if both day students and residents attended the IRS)
was considered by INAC. For instance, if the applicant's name was found in a student

newsletter of the lRS, the IRS had both resident and day studenls, and the home
communily of the applicant was located at such a distance that he or she could not
have commuted lo the IRS daily, a reasoned assumption would be made to confirm
residency that year. lnference and lnterpolation were also applied at Stage 2a.
When no school year could be confirmed through a manual review, the applicant was
contacted to request additional information (Stage 2b). lf some school years claimed

by an applicant were approved and others denied, the applicant received

e8
ee

See paragraph 99 above for examples of lnlerence and lnterpolation.
Supra, at note 78.
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compensation for the school years assessed as eligible, and was advised of the right

to seek reconsideration (Stage 3),
Stage 2b: Request lor Additional lnformation. Applicants whose applications could
not be validated in the previous stages were contacted and given the opportunity to
provide information in writing and/or to answer questions in a telephone call regarding

their memories from their time at lRS.

of INAC was to identify information that could be corroborated by the
information in the Student Record, When the applicant provided two pieces of

109. The focus

information verified against time specific information known about the lRS, residency

was validated. The information was not expected to be perfect, and the "benelit of the
doubt would be given to the Applicants.nloo Once residence was validaled, lnference,
lnterpolation and reasoned assumptions were applied to determine the duration of
residency. When applications were filed by personal representatives or estates, lhese

representalives were contacted, and any information provided would be assessed.
When applicants were denied one or more school yea(s) after Stage 2b, they were
informed about the reconsideration process.

ii¡.

The Reconsideratlon Process Protocol

110. Unlike the right to appeal to the NAC or to the supervising Court, the reconsideration
process was not created by the Settlement Agreement and was instead developed by

INAC and the NAC in response

to

issues that emerged in the initial months of

implementation of the CEP process.rol Nevertheless, it became a very important step

in the assessment process by lNAC,lm with approximalely 27"h103 of all

CEP

applications completed going through reconsideration. With the formalization of the
reconsideration process, NAC instructed ¡NAC to send

100
101

a

letter to CEP applicants

CEP Protocol, supra at note 90, p.8.
As discussed above in paragraphs 85 to 92.

102

¡¡¡ç

developed an informal protocol and began to process reconsideration in the spring of 2008.
The Reconsideration Protocol was lormally approved by the NAC in August 2008'
103 CEP Statistics, supra at note 65.

43

denied school years

to advise them that they could seek reconsideration of the

decision.

111. The NAC went on to modify the CEP reconsideration process. ln Record of Decision

No. 004/NC, the NAC decided that the provision of one piece of informalion by the
applicant when verified against time specific information known about the IRS would

be sufficient to validate a school year that had a Document Gap. ln the absence of
Primary Documents and notwithslanding contrary information in Ancillary Documents,
residence could still be validated by a provision of a single piece of infonnation. For
example, if the claimant provided a name of a dorm supervisor whose presence at the
school was corroborated by school records, residence at the school in that year could
be confirmed.

112.To further assist CEP applicants in the process, the NAC approved Flecords of
Decisions No. 0121C and No, 014/C. First, it directed INAC to research all the names

ol fonner studenls or employees

provided

by applicants for the first time at

reconsideration. Second, when applicants provided the names of individuals who could
assist in the validation of residency (usually former students or employees at the IRS),

the NAC directed INAC to advise each applicant to contact the individuals and obtain
supporting statements. I ø

113. These modifications (one piece of information only, researching the names of students

and staff, advising to obtain supporting statements) proposed by NAC had two
consequences: first, they helped to validate residency; and, second, many f¡les at the
reconsideration stage were sent back for additional INAC research to validate their
claim.

114. Applicants were required to apply for reconsideration within six months from the
date that they received a decision letter advising them they were not eligible for
one or more school year(s), Reconsideratlon was typically initiated by filing out a
104

NAC Records of Decision No.012/C and No.014/C approved on September 12,2008. See Appendix D.
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reconsideration form and serrding it by mall, läx, or e-mall lo the CEP Response

Centre. Reconsideration could also be requested orally by calling the CEP
Response Centre.

115.Although the provision

of new

information was not required

for

reconsideration,

applicants were encouraged lo provide information to help validate their residency.
New information was assessed in the same manner as lhe information assessed at

Stage 2b with one exception: only one piece of information (as opposed to two)
corroborated by the Students Records was sufficient

to approve a school

year,

assuming no contradictory information was found in the Student Records.

1

16. Reconsideration requests from elderly former students were prioritized. The amount of

time required to process a reconsideration file depended on its complexi$ and the
information available in the Student Records, INAC expected that most reconsideralion

files would be processed within 90 days with more complex files expected to take up

to 160 days. When a decision was not rendered on a reconsideration file within 90
days, the applicant was notified by mail that INAC required more time to process the
file.

1

17. Whenever practical, reconsideration files were reviewed by a different researcher than

the one who undertookthe initialassessment. The researcherwould reviewthe original
findings made by CARS and/or manual review. Allfindings were recorded in a dalabase

known as SADRE (Single Access Dispute Resolution Enterprise). Researchers were
instructed to pay particular attention to locating and reviewing school documentation
'added to INAC's collection after the original CEP decision under reconsideration. This
new documentation included records received through INAC's ongoing documentation
collection efforts as wellas records provided by applicants to support their own claims

which mentioned other students and could assist in assessing the residency of other
applicants. Documentation provided by any applicant was only incorporated in INAC's
collection with the consent of the applicant.
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118.When additional information was required

to validate a

reconsideration claim,

applicants were contacted and asked more specific questions. These questions
included the following:

r What was the community you lived in prior to residing at the IRS?
o How did you get to school and who took you there?
r How old were you when you started to reside at the IRS and what grade were you
in?
r What were the circumstance$reasons of your stay at the IRS?
r Were you known by a different name at the IRS?
r Can you describe the IRS? What was the colour of the building? How many floors
¡
r
r
r

o
o

r
r
r
r
r
o
r
r
e
r

did it have? Where was the dining room located? Where were the dormitories?
Where were the bathrooms? Was there any other building on the property?
What did you wear at the IRS (regular clothes, school uniform)?
Where did you sleep at the IRS?
Did you have regular chores?
Can you describe your schedule for a typical day?
Can you describe any school clubs or activities?
Were there any renovations during your stay?
Were there any unusual occurrences (e.9. school accidents, epidemics, fire,
disaster)?
Did you have any visitors?
Did you have any brothers or sisters that also attended the IRS?
Can you name any fellow students?
Can you rernember the names of your teachers or supervisors?
Did you have to attend church?
Were there any school trips or outing?
When and why did you leave the IRS?
Where did you live after the IRS?
What else can you tell me about the IRS that may help confirm that you resided
there?

119. At the reconsideration stage, applicants often provided additionaldocumentation which
could include police records on truancy, social services records, medical reports, IRS

newsletters, journals and yearbooks, articles from newspapers, IRS photographs,
permanent school record, report cards, letters from schools, govemment, students and

parenls, affidavits and letters from students, employees and others etc. This
documentation was analysed by INAC researchers to determine if it was useful and
reliable to validate residence. Key questions included:

o

r
r

Does the document speak specifically to residence at the IRS?
What is the source of lhe document (govemment, church, local archives)?
Does il name the applicant and the IRS?
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.

ls the document dated? When was the document created and for what
purposes?

120. When a reconsideration file was completed by INAC, Service Canada sent a decision
letter to the applicant to advise him or her of the right to appeal any ineligible school
year to the NAC.

iv.

The CEP Appeal Protocol

121. During the life of the Settlement Agreement, the NAC made several modifications to

the appeal processes it oversaw.

122.The NAC identified one issue with the CEP Appeal Protocol and the CEP Protocol
approved bythe NCC. First, the CEP Prolocolprepared bythe NCC required applicants

to submit new information as a condition of applying for reconsideration.r0s Second,
the CEP Appeal Protocol required an applicant to go through reconsideration as a
precondition for appealing to the NAC. Together, these two requirements meant that
any applicant who did not provide new information could not apply for reconsideration,
and therefore could not appeal to the NAC. This was inconsistent with the Settlement
Agreement, which provided a right to appealto the NAC to any applicant who did not
receive compensation for lhe years submitted in their application.loo NAC resolved the
problem by deciding that an applicant could seek reconsideration without providing new
information.

123. W¡th respect to timelines for appeal, for the first part of CEP implementation, applicants
could appeal to the NAC as of right within 12 months of their receipt of INAC's decision
denying in whole or in part lheir reconsideration request. Thereafter, an appeal would
require the permission of a superuising Court. However, on April 15,2011, the NAC

issued a Flecord of Decision No. 018/C lhrough which it instructed the CEP Appeal

I0s
1æ

Reconsideration was not yet a stand-alone process, see paragraphs 92 and 110.
Settlement Agreemenl, seclion 5,09(1).
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Administratorto continue to accepl all appeals filed up and until September 19,2O12.1o7
This measure effectively dispensed with the 12-month limeline.

1?4. Appeals were initiated by filing an appealform with the CEP Appeal Administrator. NAC
inslructed INAC and the CEP Appeal Administrator to prioritize appeals from elderly
appticants or those sutfering from health conditions.los Otherwise, appeals were
processed in the order received.

125. ln the appeal form, applicants were to explain lhe reasons why they disagreed with
INAC's decision to deny their claim. They were also invited to provide any information
that could assist in validating their claim. Applicants were not required to use the appeal

form developed by INAC and could also initiate appeals to the NAC by providing verbal
authorization (via phone call) for the CEP Appeal Administrator to use as the appeal
form any document previously filed by the applicant to request missing years. The CEP

AppealAdministrator was required to confirm the school years appealed and to make
a note on the document authorized as the appealform.
126. New information provided by applicants in connection with lheir NAC Appeal was
researched by |NAC.1æ Applicants who had provided names of supporting individuals
(usually studenls and staff) for the first time at the NAC appeal stage were contacted

by the CEP Appeal Administrator and advised to provide statements from the
supporting individuals in writing.r

10

127.\o expedite the appeal process, when an applicant provided new information in
conneclion with a NAC appeal and INAC concluded lhat, based on lhe new information,

the appeal should be allowed in full, the NAC directed INAC to send a letter to the

107

CEP applications were accepted between September 1 9, 2007 and September 19, 201 1 , and therealler,

in cases of undue hardship or exceptional circumstances, until September 19, 2012.
108

ros
110

NAC Record of Decision No. 002/NC approved on August 21, 2008. See Appendix D.
NAC Record of Decision No. 013/C dated September 12, 2008. See Appendix D.
NAC Record of Decision No.014/C datëd September 12, 2008. See Appendix D.
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appl¡cant advising that all the years claimed in the appealwere allowed and their NAC
appeal was deemed withdras¡¡.1

128. INAC and

11

the CEP Appeal Administrator prepared the appeal files. The Appeal

Protocol mandated appeals files to contain specific information and documenlation.

Appealfiles included:

r allcorrespondence exchanged with the applicants;
o noles of any discussions with the applicant;
. copies of any Student Records thal referred to the applicant; and
r documents submitted by the applicant.l12
129. The Appeal Protocol required appeal files to conlain the following information:

o

¡

o

r

o

the reason why the claim was denied by INAC;
if there were gaps in Primary Documents;
information that the school records disclosed relevant lo the information provided
by the applicant;
additional records that were reviewed; and
telephone conversations held with the applicant and what they revea¡"6.113

130. NAC was mandated to review INAC's decision on a CEP application to ascerlain if a
rnaterial error had been made with respect to the following:

o the interpretation

of the Settlement Agreement;

. the interpretation and application of the CEP verification principles;
o lhe evaluation of evidence or inlormation presented; and
. arìy other material grounds raised by the applicant.lla

131.Section 4.11 (9) of the Settlement Agreement required NAC to attempt to reach
decisions by consensus. When consensus could not be reached by NAC, a majority of

five out of the seven members was required to make a decision. This requirement
applied to NAC appeals.

132. Three decisions were possible on an appeal:
NAC Flecord of Decision No. 015/C approved on July 16, 2009. See Appendix D.
Appeal Prolocol, supra at note 92, section 4(b).
113 lbid., section 4(c).
tr4 lbid., section 16.
111
112
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.
r
r

allow one or more schoolyear(s);
rêmit the files to INAC for reconsideration with directions including specific
questions to be asked to the applicant; or
deny one or more of lhe school year(s).r15

133. Decisions were recorded in a document entitled "Reasons for Decision," a copy of
which was provided to each applicant. Applicants denied one or more years by NAC
were also informed of their right to appeal to the supervising Couft in this document.
All NAC members agreed that the Reasons for Decision should clearly explain why the
appeal was allowed or denied.

F

Deciding CEP Appeal Files

¡.

lntroduction

134. This section of the report explains how the NAC processed and reached decisions on

thousands of appeal files, The NAC decision process was closed

to the

public.

Applicants did not testify, and decisions were based solely on the document review of

the appeal files. The NAC appeal process was designed to review as efficiently as
possible a considerable number of appeals from applicants residing all across Canada
and elsewhere.

135. The review of appealfiles by NAC was the first review activity undertaken by an entity

independent of INAC in connection with the CEP process. Before reaching this stage
in the CEP process, all applications were previously assessed al least lwice by INAC

(the initial assessment of CEP applications and the reconsideration). Many files were
assessed three times. Approximately 56% of allthe schoolyears claimed could not be
assessed by CARS and required a manual review.l16

136. When the Settlemenl Agreemenl was concluded, some believed that the NAC appeal

process would be highly favorable to applicants because the five members of the NAC
appointed by groups who represented former students in the negotiations leading up
t15lbid., section 17.
Lessons Learned, supra at note 79, p.23.
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to the Settlement Agreement would vote to allow appeals. Similarly, some believed that

the two NAC members who represented the churches and Canada would be more
likely to deny appeals. This was nol the case, because each NAC member was
required to apply the CEP Principles and protocols in accordance with the rules of
natural justice and procedural fairness. lnterpretation of how the CEP Principles and

protocols applied to a particular situation varied from one member to the next, giving
rise to discussions and divided votes. However, such divisions are common features
of many adjudicative bodies. The reality was that the majority of the NAC appeals were

decided by consensus.
137. The NAC decided 4,675 appeals, allowing 1,164 (25'/oJ and denying 3,511 (75%). ln
2}o/o of appeals allowed, the applicant received

allthe school years claimed, ln 80% of

the appeals allowed, the applicant received some but not all of the years claimed.
138. n is important to note that these statistics do not provide a full picture of the conlext,
most notably because they do not explain the reasons for which individual applicants
included ceilain years in their NAC appeal. Many applicants included additional years

when they were uncertain aboul how much time lhey spent in residence; others
erroneously appealed for school years that had already been approved while others
claimed compensation at two or more IRS in the same school year when they were
unsurs about where and when they resided at each one.

¡¡.

Content of NAC Appeal Packages

139. The CEP Appeal Administrator and INAC worked cooperatively to prepare NAC appeal

files. A NAC Appeat Package contained between 80 and 250 pages (and occasionally
more) with the majority of NAC Appeal Packages between 100 and 150 pages. They
included all the documentation and information assessed by INAC in the previous
phases of lhe assessment, as well as new information provided for the first time in the
NAC appeal. A list and description of the documents typically included in a NAC Appeal
Package can be found in Appendix H.
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¡¡¡.

Heview of Appeal Files by NAC

140. The NAC held monthly in-person meetings to process appealfiles and discuss matters
related to the Settlement Agreement. The meeting locations reflect the geographic and

diversity of the NAC members. In 2013, when the number of appeals decreased, the

NAC met every few months once a sufficient number of appeals were ready to be
heard.

14.l. The first 500 NAC appeal files were ready in August 2008. Although the NAC members

were well acquainted with the CEP Principles, the assessment protocols (CEP,
reconsideration and appeal) and the processes followed by INAC to validate residency,
it was the first

time NAC members were able to assess how the principles and protocols

had been applied by INAC. Although some NAC members visited INAC's CEP
processing facility in the spring of 2008, held discussions with INAC researchers and
shared their findings with the other members, the NAC members did not see an actual

appeal file until August 2008. As such, the NAC needed to establish processes for
accurate, efficient and consistent reviews

of potentially thousands of voluminous

appealfiles.

142.The NAC members attended a training session with INAC on August 20, 2008 to
familiarize themselves with the content of the appeal files. Between August and

September 2008, the NAC members reviewed appeal files and concluded that
improvements were needed to the NAC Appeal Package. Specifically, additional
information was required to be included in the NAC Appeal Package and summarized
in the executive summary.

143. The decision-making process for appeal files was developed in incremental steps

during the first few months after the first appeals were reviewed. All the appeals files

to be reviewed by the NAC were posled on a secure website maintained by the CEP
Appeal Administralor at least two weeks prior to the monthly NAC meeting.
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144. Although all NAC members were responsible for rêvlewlng all appeal flles, each NAC

member was assigned an equal number

of appeal files and was responsible for

presenting the key elements of each appeal file assigned to him or her and recommend

a decision (atlow, deny, retum to trustee) for each of the school yea(s) under appeal,
All NAC members would then discuss the various elements of the files, how the CEP
principles and protocols should be applied in the particular appeal, and how the appeal
should be decided. Some files were decided relatively quickly while others gave rise to
long debate. All members then voted for or against allowing the appeal for each school
year.
145. The NAC mernber who presented the appeal file was also responsible for writing the

decision. The reasons for the decision were reviewed by one NAC counterpart member

and posted on the secure website in the folder "Decisions for Comment." Other
members then had 10 days to review the decision and provide comments. After 10
days, the decision was updated (if required) and posted in the folder "Final Decisions."

The CEP Appeal Administrator then sent a letter including the NAC decision to the
applicant.

iv.

NAC Appeal Decisions

for decisions were generally one or two pages in length and
provided sufficient informalion for the applicant to understand why the school years

146. The NAC's reasons

claimed were denied or allowed.l17
147. The NAC agreed that some information would not be disclosed to the applicant in the

reasons for decision, specifically:

a

The vote. The NAC could mention when a decision was unanimous but would not
provide the specific result of the vote. Once the vote was completed, it became a
collectlve decision of the NAC.

1r7

A sample decision can be found in Appendix

I

53

.

Author of Decision. As the decision, once made, was a NAC decision, the identity
of the author drafting the decision was not disclosed.

a

The names of students and staff provided bv the applicant. They could only be
identified by lheir initials for confidentiality reasons.

.

Specific Document Gaps iq Primarv Documents. Gaps in Primary Documents
(Quarterly Fletums and Enrolment Returns) had been known since 2OO7 when an
audit was performed on INAC's documenl collection.lts To preserve the integrity of
the process, gaps were not revealed to claimants. A generic reference to "incomplete

documents available" was used in a decision ratherthan disclosing information such
as "Primary Document Gap from September 1957 to June 1gSB."

r

Students boarded in private homes., When applicants were denied compensation
because they were placed in a private residence (and not at the IRS) for various
reasons (e.9. overcrowding, school policies for older students), their applications

were put in a special folder pending the decision of the superuising Court as to
whether or nol lhe applicants qualified for the CEP under the Settlement Agreement.
It was deemed unnecessary to advise these applicants that the¡r CEP decision could

be re-assessed depending on the outcome of a court decision, when there was no

certainty on how the cou¡t would decide this case

of private boarders.

The

supervising Court evenlually decided that these students did not qualify for the
cEP.11e

a

The character of the information. Usually no reference was made to the subjective
character of the information provided by the applicants. For instance, it would be
acceptable to write that an applicanl provided a "detailed" description of the lRS, but
words such as "compelling" or "vivid" were avoided.

rrs Lessons Learned, supraal note 79, p.24.

lteFontainev. Canada (Attomey General|z0l4 BCSC 941.
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148. The NAC agreed to use a number of standard statements in their decisions in cerlain

situations. Examples

of standard slatements used for certain IRS (St. Augustine

Mission Schooland Coqualeetza), or when a representative (or estate) had applied lor

the CEP, or when CÉP Validation Principle #6 was applied to deny an appeal, can be
found in Appendix J.

v.

Application of CEP Validation Principle 6 by NAC

149. CEP Validation Principle 6120 yy¿s the most frequent reason for a denial of a year of

residence. Principle 6 was in practice applied in a very similar manner by all NAC
members in the following circumstances:

r

The applicant was a "Status lndian";

r

The name of the Status lndian did not appear in complete Primary Documents

¡

There was no reason or information in the file to explain the absence of the name of
the applicant from the complete Primary Documents in the school year claimed; and

r

No explanation or furlher information was available in the file to doubt the accuracy
of the Primary Documents in the school year(s) claimed.

(Quarterly Returns or Enrollment returns) in the school year claimed;

1S0. CEP Principle 6 did not apply to Métis and Inuit, because IRS administrators were not

required to list students who did not have lndian Status in Primary Documents and they

were not consistently listed in Primary Documents. Some IRS predominantly attended
by lnuit students used Quarterly Returns or similar documents to record residency.
When Métis and lnuit students were listed in the Primary Documents for an lRS, and
the name of the Métis or lnuit applicant did not appear in them, the situation was
cons¡dered to be an indication of non-residency and was assessed in balance with any
information in the file that could indicate residency.

120 CEP Validation Principle 6 stated: 'This principle (6) shall apply to applicants who identify themselves as
having been stalus lndian at the lime of residency in a residential school. The absence ol such an applicant's
nameJrom the lists comprising all stalus lndian residential students in a given year at the school in question
shall be interpreted as confirmãtion of non-residence thal year. An applicant whoge application is rejected on
this basis may seek reconsideration based on the provision of lurther information."
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151.CEP Principle

6 provided for

reconsideration based on the provision

ol

further

information if the application was rejected. When information was provided by the
applicant that could explain why their name did not appear on complete Primary
Documents, the NAC carefully considered the information.

ln situations where the

information was convincing, the "presumption of non-residency''could be refuted. CEP
Principle 6 could also be refuted when the information in the NAC appeal file indicated
that one (or more) of the following circumstances applied:

o
o

The applicant claimed the CEP for a residency of short duration in the school year;
The applicant was underage in the schoolyear (usually less than 6 years old);

r
r

The applicant was in care of a welfare agency; or

o

The "lndian Slatus" of the applicant was uncerlain in the school years claimed.

The applicant was overage in the school year (usually older than 16 years old);

152. A residency of short duration sometimes explained why an applicant did not appear in

Primary Documents. Many applicants claimed the CEP for various stays of short
duration at one or more lRS. Some applicants attended multiple IRS in a school year.
Some applicants were in and out of the lFlS during the school year for several reasons

(stays at hospitals, moved

to a

private home, parents sick, parents deceased,

lemporary family crisis, etc.). Some applicants were sent to the IRS late in the fall and
did not return after the Christmas. Some applicants staûed in the middle of the school
years and stayed for a few weeks. Some applicants started near lhe end of the schoot
year.

153. When the four Quarterly Returns were available,

it was more difficult to establish

residency on the basis of a shorter or sporadic stay in residence. When two or more

Quarterly Retums were missing, especially successive ones (March and June), or
when only one of the two Enrolment Returns were available (September or June), the
NAC more readily found a stay of short duration could explain why the applicant's narne

did nol appear in Primary Documents - provided that other information was available
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to indicate residency. ln all circumstances, the NAC looked for information that could
explain why the applicant's residency was of short durat¡on.121

1S4.

The age of the students could also explain the absence of an applicant's name in
complete Primary Documents. Besidents less than 6 years old or older than 16 years
were sometimes not listed in Primary Documents, because the IRS did not usually
receive funding for them. However, residents as young as one year were sometimes

found in Primary Documents. When an underage applicant claimed the CEP for a
school year and their name did not appear in complete Primary Documents, but other
underage students younger lhan the applicant appeared in Primary Documents, CEP
Principle 6 usually applied and the applicant was denied. The same applied to overage

students: when other residents of the same age or older appeared in Primary
Documents but the applicant did not, the CEP was usually denied for that school year.
1SS. INAC-Research usually indicated

the status of every applicant (lndian Status, lnuil,

Métis, non-Aboriginal). When an applicant had gained or lost status as a child because
of a circumstance related to a parent (marriage), this information was considered by

the NAC, When the lndian Status of the applicant was uncertain in a schoolyear under
appeal, the NAC considered the applicant to be non-status and did not apply CEP

p¡nciple 6. Similarly, when the applicant had been in care of a child wetfare agency,
the NAC did not always apply Principle 6. The funding for these students was
sometimes provided by a provincial or territorial govemment and they were not always
listed on the Primary Documents.

1SG.

ln rare circumstances, the NAC granted the CEP when an applicant with lndian Status
did not appear in complete Primary Documents and none of the reasons listed above
applied.læ For example, when the quality and the accuracy of the information provided

by the applicant was compelling or time-specific information was confirmed by ¡NAC,
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the NAC concluded that the Primary Documents were inaccurate. The CEP was
granted when more than one of the following circumstances appfied:

o

The applicant lived far away from the lRS, there were no day students at the lFlS,
and the type of the information provided by the applicant could not have been known
to a temporary visitor;

r

r

The applicant provided names of both residents and staff who were only located in
the school years under appeal;
The applicant provided letter(s) of support from other confirmed resident(s) in the
schoolyears claimed, and the letters were specific to the applicant and the school
year(s) claimed;

o

r

The applicant provided letter(s) of support that confirmed the residency from other
knowledgeable person(s) at the IRS who were confirmed as being at the IRS during
the school years in question (teacher, schoor adminislrator); and/or
Other time-specific informalion provided by the applícant was confirrned by INAC
(e.9, if the applicant indicated that upon arrival, her hair was cut shorl by Sister X
and it was confirmed that Sister X was in charge of that task for new students).

157. The NAC also granted CEP to applicants with lndian Status not listed in complete

Primary Documents when other documents
applicant indicated residency. For example,

in INAC's collection or provided by
a report card, photograph or school

newsletter from an IRS for residents only was considered sufficient.

vi.

IAP Decisions and the CEP

158. Many GEP applicants also claimed in the tndividual Assessment Process to obtain

compensation for abuses they suffered at the lRS. These claims were heard by
adjudicators and decisions were rendered in writing. Adjudicators usually reviewed the
school records to confirm the presence of the applicant at the lRS. They also listened
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to lestimony from the applicant and could ask questions when the school record was
incomplete or inconsistent with the testimony. ln their decisions, adiudicators often
referred to the school records and to the testimony of the applicant to make findings

respecting residency. The NAC reviewed these IAP decisions and respected the
findings of the adjudicators on residency in situations when the applicant did not appear
in complete Primary Documenls in the yea(s) in question, but an adjudicator found an

applicant to be a resident. The following scenarios occurred respecting the decisions
of adjudicators:

o

lf the adjudicator made a finding on the duration of the residency and indicated a
slart and an end date (such as the applicant was a resident from September 1969
to June 1973), the NAC would accept these finding for the CEP for allthese school
years;

r

lf the adjudicator made a finding of fact only on the duration of the residency without

specifying the years (such as the applicant was a resident for a period of three years

and the abuse occurred in the second year), the NAC would grant a minimum of
three years;

o Whenever

an adjudicator made a finding of fact that the abuse occurred in a specific

school year, the NAC would grant the school year;

¡

lf the school record or the information in an appeal file reviewed by NAC indicated
a longer residency than the one determined by the adjudicator, the NAC would allow

the years confirmed by the adjudicator and the additional years confirmed by the
appealfile;

¡

When an adjudicator determined that an applicant was a resident for a specific
number of years and the school records in the appeal file indicated a shorter
residency, the NAC would defer to the decision of the adjudicator and allow the
longer period; and

5g

r

When the adjudicatorconcluded that the applícant was a day student at an lRS, the

NAC would usually deny the school year(s) claimed unless the NAC had other
evidence indicating residency.

vii,

Appeal Files Remitted to INAC

159. When a majority of five NAC members agreed that some key information was rnissing

from an appeal file to accurately rnake a decision to allow or deny each school year
under appeal, the NAC could remit the file to INAC with specific instructions. This
occurred for a small percentage of the files in circumstances, such as:

r

The applicant mentioned in a document or a call that he or she resided at an IRS
that had not been researched by INAC;

r

The applicants provided the names of former students and staff that had not been

researched by INAC, the presence or absence of whom could impact NAC's
decision;

o

The applicant had provided the name of an individualwho could provide a stalement

of suppott that could be influential in NAC's decision, but the applicant was not
advised to contact the supporting individual;

r

The applicant used a name variant at the IRS that was not researched;

o

Unsuccessful attempts had been made to contact the applicants to obtain additional

information, but the NAC believed additional attempts should be made to seek
specific information;

I

The applicant provided time-specific information that could validate residency
confirmed by INAC; and

if
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viii.

INAC referred to school documents that were not included in the appealfile.

Reasons to Deny a School Year

160. lt is potentially misleading to establish a list of the common reasons why the NAC would
deny an appeal for a school year, because each appeal file was unique. Decisions

were made based on an anatysis of allthe information available in a file, and often a
combination of elements in a particular file led to the pailicular decision. lt is possible
to generalty identify some of the most common reasons for denying a school year while
keeping in mind lhat any information in a file indicative of residency was carefully

assessed and considered in light of the applicable CEP Principles and protocols.
Although the object of these principles was to validate eligibility and any ambiguities
were to be resolved to favour the applicants, lhe NAC would not grant a school year
when documentation clearly established that an applicant was not a resident in a school
year and there was no contrary evidence.
16.¡. The most frequent reason why the NAC denied school years was where the applicant's

narne of an applicant was absent f rom complete Primary Documents or other complete
lists. For example, when the administrator of an IRS for lnuit students in the Arctic used

primary Documents to confirm the residents the absence of the name of an lnuit
appticant from those documents was considered evidence that the applicant was not a
resident at the IRS in that Year.
162. Many Ancillary Documents commonly used

by IRS provided information on

the

duration of the residency. One such document was the "Application for Admission" at
an IRS which indicated if the child had never attended school before or was attending

a local school in the previous year. Some files contained a "Discharge Form" which
usually indicated the date the applicant entered and left the lRS, the grades completed,
and the reasons for leaving the IRS'
163. Some euarterly Returns specifically identified new residents at the IRS in a section
separated by a solid line, Quarterly Fletums also identified residents who left the IRS
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in the previous quarter and why (e.9. going to school from home, did not come back,

left school, did not come back after holiday, quit to be married, attending day-school,

discharge applied for). The September Quarterly Return generally indicated that a
student who was present at the end of the previous school year did not return. lt also

indicated whether the applicant was

in residence for "62 days." This "62 days"

represented the operaling grant claimed by lhe IRS for the summer months of July and

August for students who had been in residence the previous June and who did not
retum to residence ín September. Students who retumed to the IRS in September
appeared on the Quarterly Fletums with more than 62 days in residence lo account for

the days in September the students were present at the school. All these documents
indicated whether an applicant was

a resident in a school year claimed and were

balanced with other information in the appeal file indicative of residency.
164. Some IRS administrators also kepl detailed lists of residents and students for intemal
administrative purposes, Some of lhe organizations (both religious and secular) kept a
detailed ledger or lists of all the residents at the lRS. These documents would identify

the name and date of birth of the student, their level of education, their home
community, the date they entered the lRS, the date they left the lRS, the grades
completed, and how many years they resided at the lHS. ln the first years of the
residentialschoolsystem, these docurnents were often prepared manually by religious
organizations. ln the later years, information on residents was usually gathered by
secular organizations, sometimes in a computerized database. When the name of an
applicant did not appear in these ledgers, documents or databases, appllcants could
be denied in the absence of information indicative of residence.

165. Many applicants were identified in historicaldocuments as day students at an lBS. Day
students were not eligible for the CEP. These documents could originate from the IRS

or from elsewhere. Examples of IRS generated documents include the lists of day
students receiving lunch at the IRS every quañer, a letter from the administrator of the
IRS listing allday students, a school principal's monthly report identifying residents and

day students, or a list of students being bused to the IRS every day.
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166. Documents unrelated to the IRS sometimes identified applicants as attending school
elsewhere or being at a different institution in a schoolyear. Letters and lists prepared

by the provincial govemment, local school districts or a religious

organization

sometimes located an applicant at a different institution in a school year. When an
applpant was so identified the NAC denied the appeal in the absence of information to

the contrary. Many applicants were unable to accurately remember when they were
residents and when they were day students because they had attended residential
school many decades ago.

167. Frequenly, applicants were denied the CEP because they self-identified as day
students. Others misunderstood that only residents were eligible for the CEP. Some
said they had applied for the CEP because other day students they knew had claimed
to have received it. ln fact, while some day students may have received a CEP, an
audit of the CEP revealed retatively few such cases.123
the
169. Many applicants were either day students or going to school elsewhere claimed
CEp for temporary ovemight stays. A temporary overnight stay in a school year did not
quatify for the CEP. They were distinguished from residencies of short duration, which
did qualify an applicant for the CEP.12¡ NAC usually considered a temporary overnight

stay to be any length of stay when the applicant's primary place of residence was
elsewhere. Ëxamples of temporary stays that usually resulted in a denial of the school
year claimed include the following situations:

o

Stays at the residence because of an injury;

r

Stays at the residence to prepare for and/or participate in religious activities (first
commun ion, confi rmation, etc.);
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stays at the residence on weekends to participate in sporls activities;
Stays at the residence for a few nights to allow studenls to help decide if they want
to go to the IRS the following year (in the rater years of the lFls system);

Stays at the residence for a few nights before being transferred to a private home
when the student knew that the stay was temporary;

r

Stays ovemight at the IRS because of bad weather;

r

stays at the IRS because of a flood or a fire in the community; and

r

Stays at the IRS during the summer months to participate in a summer camp.

169' Some applicants who claimed the CEP lived with their family on the premises usually
because a family member was employed by the lRS. These applicants were not eligible
unless they slept in the dormitory with the other studenls.

170. Some employees who lived at the IRS claimed the CEP. When applicants worked at
an IRS as adults and received a salary, they did not qualify for the CEp. They were
residing at the IRS voluntarily for the puçose of work and nol for the purpose of
education. On the other hand, it was common for elderly applicants to explain that they

had spent many years at an tRS in their youth where they mostly worked as farm
laborers or janitors and received little formaleducation. These applicants would qualify
for the CEP. Some situations were more ambiguous, for exampte, when an applicant
had been a student at an IRS and had transitioned into casual employment at the IRS
when they were older (16, 17 etc.) but continued to attend class at the lRS, the CEp
could be granled.

171. cEP appeals were denied by NAC for lhe following reasons:
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The IRS was closed in the schoolyear(s) claimed;

o

The applicant already received compensalion forallthe years claimed in the appeal,
and all attempts by the CEP Administrator to contact the applicant to clarify the
school years under appeal failed;

r

The applicant applied for more school years, because he or she could not remember
the exact school years he or she lived at the lRS. This was often the case when the

communications in the file revealed that the applicant was clearly looking for one
additional school year but had applied for four because he or she was unsure about
the exact school years;

o

The IRS only taught grade

I

to 12 and the applicant was too young to have been

in

those grades in lhe schoolyears claimed;

r

The applicant was younger than 6 years old in the school year claimed and the IRS
school policy clearly indicated lhat the IRS did not admit students younger than 6 in
that school year;

o The applicant was older than 16 in the school year claim and a school policy
indicated that students 16 and older would not be admitted in residence and would
instead be placed in private homes;

o

The applicant was Métis and the lFlS policy was to only accept students with lndian
Status;

r

The applicant resided at two residential schools in the same school year. He or she
had received the CEP for residing at lhe IRS in that school year, but believed he or
she was entitled to two years of CEP because he or she had attended lwo lRS. The
CEP was paid on a school year basis and attending more than one IRS in the school
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year had no ¡mpact on the amount paid. As soon as residency at one IRS in a school
year was validated, the CEP was paid for that school year; or

r

The personal representative or estate could not provide any additional information,

none of the information in the file could validate residency, and the name of the
applicants did not appear in Primary Documents and Ancillary Documents at any
IRS during the period when the applicant was between 4 and 18 years otd.

172. Finally, applicants were denied the CEP as a result of the application of CEP Principle

I

which stated that residency could not be validated based on the applicant's

declaration of residence alone. To explain what was considered a "bare declaration of
residence," it is first necessary to review the reasons why school years were allowed
by NAC.

ix,

Reasons to Allow a School Year

173. Many of the appeals when NAC allowed one or more school years were complicated
files. The documents and information in the file could often not validate with certainty

that the applicant was a residenl in a school year but the application of the CEP
Principles as interpreted by the NAC produced a favorable outcome for the applicant.

Whenever

a situation was ambiguous, the benefit of the doubt was given to the

applicant. Whenever the school documents were inconclusive, such as a gap, or a
reasonable explanation why the name of an applicant was absent, the NAC would
carefully review the situation,

174. When partial or complete gaps existed in the Primary Documenls for a school year, the
CEP Principles would allowthe NAC to approve a schoolyear provided that ínformation

in the file could validate residency. When no school document could refute that an
applicant was a resident in a school year and the applicant provided time specific
information about the lRS, this information was sufficient to validate residency and
allow the appeal for the school year.
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175. When no such time specific information could be provided, the situation was considered

a "bare declaration of residence" and was considered insufficient under the CEP
Validation Principles to grant the appeal. What constituted a "bare declaration ol
residence" or'Time specific information" was debated at length among NAC members,

and a consensus was never fully achieved. Therefore, the NAC would debate its
applicability to specific appeals.

176. However,

the CEP Validation Principles required NAC members to reject bare

declarations. "l was a resident for 7 years at the lRS" constituted a "bare declaration of

residence". On its own, the declaration could not validate residency without the
presence of additional information. The threshold to validate residence was not high in

the absence of Primary Documents.

177.More weight was given lo the names of former students and staff provided and
confirmed at an IRS when there were also no day students attending the IRS at that
time. When the applicant provided names of students located at the IRS during the
schoot years in question but the applicant was recorded as a day student, less weight
was given to the names of other students and staff, because the applicant would have

known these individuals through his or her regular attendance as

a day

student.

Similarly, when a former student had evidently copied the names of all the students in

a yearbook or used an extensive list which was identicalfor many claimants from one
schooland was obviously prepared by someone else, it was given less weight. Names

of former students and staff were useful to validate residence in the following
circumstances:

r

The name of a sludent was only identified as a resident in one or more of the
years under appeal;

¡

The name of a staff member was only identified as an employee in one or more of
the years under appeal;
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I

The name of the student was provided in a specific context that was confirmed (e.9.

the student shared a room with students X and Y in the school year 1975-76 and
students X and Y were both confirmed as residents in the school year during that
year); and

o

The name of the staff was provided in a specific conlext that was confirmed (the
dorm supervisor was Mr. X during the first year and Mr. Y during the second year
and both were confirmed by INAC).

178. Similar principles were used by the NAC to assess letters and atfidavits of support.
INAC researched the author of the letter to confirm their presence at the lBS. lt was

the quality and not the quantity of letters or atfidavits that rnattered. Letters and
affidavits of supporl were most helpfulwhen:

r

They were specific to residency at the lRS. The stalement "X slept at the lRS" was

more helpful then the statement "X was at the lRS" in situations where both day
studenls and residents attended the lRS. Whereas the first statement supported
residence, the second statement could also refer to aüendance as a day student at

the IRS;

r TheY refer to specific school years. The statement "l know that X was a resident at
the f RS in the school year 1979180" was better than "X slept at the lRS";

r

They contained specific deta¡ls. The statement "X and I were friends. The lndian
Agent broughl us to lhe lRS. We took a plane to Edmonton, it was the first time we
were in a plane. ln Edmonton, we took a bus to get to the lRS. X and I were in the
same dormitory the first year. We were 6 years old."

179. Most of the letters and affidavits of support were provided by other former students,
schooladministrators, teachers, statf, and socialworkers. These letters helped validate
residence when the authorwas confirmed at the IRS and theircontent provided specific

information about the applicant.
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180. Some applicants provided documents to support their residency, such as a yearbook
or a report card confirming that the applicant was at the school. When no day students
attended the school, the NAC would allow the appeal based on that information. When
a school document was not in INAC's school collection or INAC could not
independently confirm the authenticity of the school document, the NAC would assess
the document. An example would be a document found by an applicant in the archives

of a school board, such as a class register with the name of the applicant and the
mention "lndian Residential School" next to their name. Vl/hen there was an arnbiguity'
it was resolved in favour of the applicant.

1B1.At some lRS, the INAC documents were limited. The NAC always considered the
number and quality of INAC documents when assessing an appeal. When Primary
Documents were unavailable and few of the other school documents could confirm
time specific information, the NAC followed the ambiguity principle.
182. An applicant who provided a detailed description of the IRS and specific details about
activities undeñaken while at the lFìS (totem poles at the entrance, presence of a
graveyard, two double-beds per room made of metal, learned to carve at the lRS, etc')
and INAC had no contrary information, this information could establish eligibility for the
CËP on the sole basis of the accurate description.

the IRS was sufficient to vatidate residency. An applicant
who provided inlormation that only a resident could know (e.9. the applicant described

1BS. Sometimes a description of

sleeping in the old dormitory untilthe dormitory was moved to a new building) and INAC
confirmed the information, such information was relied on to allow the appeal.
184. Many applicants claimed the CEP for a short period of residency. The CEP Protocol
defined the terms "Eligible Yea/' and "Residence" as follows:
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Elígible

Year A School Year, or pa¡l thereof for which an Appticant's Residence is
confirmed.

Flesidence

T!t9 Applicant resided avernight at an lRS lor one or.more nights in a
SchoalYear and may have attended classes at the {nS, a puøt¡c
school or a federal day school.

185. As indicated by the underlined text, residence in part of a school year, even lor one

night, was sufficient to qualify for the CËP. The key element was the term "Iegldgd
ovgmiqht." Residence is usually defined as'the place where someone lives.' ln the
context of the Settlement Agreement, applicanls who slept overnight at the IRS for a
temporary period of time when they usually lived elsewhere did not qualify for the CEp.
It was possible to be deemed a resident for sleeping at the IRS for a very short period

of time. Generally, when the applicant knew that the stay at the IRS would be for a
temporary period of tirne for a specific reason, the CEP was denied. When the
applicants did not know (or could not have known) that the stay at the residency would
be temporary, the applicant was considered to be a resident and the CEP was allowed
for the school year.

186. Some examples when applicants would be considered residents (keeping in mind that
time specific information was also required to validate residency) include:

o

The applicant stayed for a few nights at the IRS and was sent to a sanatorium when

a medical exam revealed he or she was suffering from tuberculosis;

r

I

The applicant stayed one month at the IRS and ran away;

The applicant was brought to the IHS by the mother without the knowledge of the
father and the next day, the father drove to the IRS and retumed horne with the
child;

I

The applicant was brought to the IRS following the death of the mother and stayed
in residence for a few weeks until a grandparent decided to raise them;
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o

The app¡icant slept at the IRS for a couple of weeks and then learned for the first
time that he or she would be moved in a private home;

¡

The applicant slept at the IRS for a few weeks and was moved out of the lFlS
because of overcrowding, with no prior knowledge of the situation when he or she
first arrived at the IRS; or

r

The applicant was returned home for any reason.

i 87. The NAC considered whether the lnference and lnterpolation principles had been
properly applied. When the NAC concluded that additional years should have been
granted via Inference or lnterpolation, the NAC allowed the appealfor those years.

x.

Missing Records

1BB, After its review of thousands of CEP files,

lhe NAC reached three conclusions on the

issue of missing records.
1Bg. First, INAC's collection of over 1,000,000 school recordsr2s covered all the IRS and

most of the school years claimed. lt is true that these documents were not evenly
distributed between the IRS: some IRS had thousands of documents and complete

lists of residential students, while others had substantially less documentation
available. Neve¡theless, for all lFlS, at least some school documents were available lo
help validate residency.
1g0. Second, when lists of residential students were missing and the name of the applicant
did not appear in other school records, INAC undertook significant effort to contact the

applicant to obtain addilional information. The additional information obtained often
resulted in CEP eligibilitY.
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191. Third, the unavailability of complete lists of residentiat school students in a school year

supported eligibility for that year becauss reasoned assumptions based on the totality

of the information available (CEP Principle 3), tnterpolation and lnferences (CEP
Principle 4) could be made to the benefit of the applicant and any ambiguity was
resolved in favour of the applicant (CEP Principle S).

G.
¡.

Meeting the Ohjectlves of the CEp
The Objectives of the CEP

192. The following section assesses the extent that the objectives set forlh in the executive

summary of the CEP Validation Protocoll26 respecting the delivery of the CEP have
been met. These objectives include: 1) ensuring that the applicant receives lhe correcl
amount of compensation; 2) a fair and objective assessment; 3) a timely assessment;

4) minimizing the onus placed on applicants; 5) a practical and etficient assessment,
and 6) a minimum of errors. Based on the NAC's experience, most of these objectives
were met, as discussed below.

il.

The Correct Amount of Compensation

193. D¡d each CEP applicant receive the "correct amount of compensation"? Many former
students believed that they did not receive compensation under the CEP for all school
years that they resided at an lRS. Appealfiles reviewed by the NAC revealed that in

many cases applicants were mistaken regarding the number of years in residence.

Primary Documents and Ancillary Documents often clearly indicated a period of
residency (start date, end date, interruption, return etc.), and the period of residency

was otten confirmed by multiple independent historical documents from different
sources.
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194. When Primary Documents and Ancillary Documents were inconclusive, applicants who

were able to provide accurate and detailed information about their life at residential

schoolwere most likely to be successful on appeal,

¡¡¡.

Fair and Objective Assessment

195. The CEP Validation Principles and related assessment protocols were applied fairly
and consistently by the NAC at every level of the appeal process. Nevertheless, some
applicants who provided statements, letters, affidavits and/or other documents to help
validate their claims at the reconsideration and appeal stages stated that the validation

process treated them unfairly, especially when lheir effoñs did not result in the
recognition ol allthe schoolyears lhey were claiming.

iv.

Timely Assessment

196. Most CEP applicants who had resided

at an IRS expected to receive their CEP

payment relativety quickly after submiüing their application form. The amount of time
required could vary greatly from case

to case. To a large extent, validation

was

dependent on lhe availability and completeness of Prirnary and Ancillary Documents
for each lRS, the ability of applicants to provide information on a limely basis, and the
ease or difficulty of INAC to research and confirm the information received.
1g7. As discussed above the CEP program encountered many challengesl2T in the first
months of its existence. These were eventually remedied, but the problems contributed
to delays at lhe outset of the program. Such delays frustraled many CEP appticants.l2E
198. Once initial technical challenges were resolved, a more fundamental issue became
apparent: the computer system CARS only made automatic findings of eligibility in 44%

of the claims, meaning that the remaining
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documentation by INAC, At the time of the Settlemenl Agreement, Canada had
estimated that only 2O%oÍ the CEP applications would require further research.l3o The

necessity of conducting research for

a

substantive number of CEP applications

contributed to additional delays.

199. For lhe 44% of the claims for which CARS was able to make a finding of eligibility,
applicants received payment on a timely basis. Elderly applicants who had received an
advance payment were also paid allthe years claimed in their CEP applications on a

timely basis. For lhese lwo groups, the CEP fulfilled the objective of timely CEP
compensalion.

200. For the 56% of the claims that required further research, the process was not always
timely, particularly for those who subsequently applied lor reconsideration (27,798), the

NAC (5,259), or the Court (741).131 lt sometimes took years between the initial CEP
claim and the time when a final decision was made. This usually occurred when few
Primary Documents or Ancillary Documents were available, or applicants were unable

to provide information to the CEP Administrator on a timely basis.
201. These delays in the processing of some CEP claims were not the result

of major

implementation failures. INAC implemented a robust validation syslem in accordance
with the CEP Validation Principles and related protocols. When CARS could not make
automatic findings of eligibility, validating residency based on fuilher information and

supporting documents provided by applicants and researched by INAC was often a
time-consuming process.

v.

Onus Placed on Applicants

202. Another objective of the CEP Principles was to minimize the onus on CEP applicants.

This was achieved when CARS made aulomatic findings of eligibility and paid all the

school years claimed. However, when applicants were required to apply Íor
1þ See Schedule L of the Settlemenl Agreemenl (Flow Chart)
131
CEP Slatistics, supra at note 65.
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reconsideration and/or appeal in order to receive cornpensätlon, the onus placed on
applicant was greater.

203. ln the reconsideration process, applicants were invited to provide additionalinformation
and/or supportive documents to help validate their claims, Although the threshold was

low to establish residency in the absence of contrary evidence in the historical
documentation, applicants had the onus to provide information about their life at
residential school. Many applicants provided personal written statements, some quite
long and detailed. For some applicants, describing their residential school experience
was difficult.l32

204, Many applicants provided historical school documents obtained from various archives
or from the federal, provinciat and/or territorial govemments through access to
information requests. Some applicants also swore personal atfidavits to support their
residence and/or obtained statements trom their elderly parents or other relatives.
Preparing and/or obtaining these documents was often difficult.

ZOS. A study of the CEP conducted by the

4}o/o o,l

Aboriginal Healing Foundation in 2010 found that

the 281 CËP applicants interviewed confirmed that the CEP process was

ditficult or challenging.tsa

vi.

PracticalandEfficientAssessment

206. When

the name of an applicant appeared on complete Primary Documents, the

validation process was practical and etficient. When the Primary Documents were
incomplete for an institution, but an applicant's name appeared as a resident on
Ancillary Documents in the school years requesled, the claim would take longer to

Although this.may not have been apparent lrom the written slatements or phone interviews, all NAC
members who participated in IAP hearings saw this repeatedly-in those hearings'
t3t lþs lndian'ResicienîíatScf¡ools Settlement Agreement's Common Experience Payment and Healing: A
euatitative Study Exptoring lmpacts on Recipienla The RUoriginalHealing Foundation Research Series,2010'
p xiii, online at: htlo://www.ahf.caldownlo
132
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process but could usually be decided solely on the basis of the information provided in
the application form.

207.

A high percentage of the CEP applicants (approximately 7s%\ never applied for
reconsideration. However, for the approximalely 27"/" of applicanls who did apply for
reconsideration, some of whom subsequently appealed to the NAC and the Court, the
processes did not always appear to be practical and efficient.

vii.

Executed with a fvlinimum of Errors

208. Was the CEP executed with a minimum of errors? Based on the thousands of CEP
files reviewed by NAC, it is possible to answerthat question in lhe affirmative. However,

errors were made. For the purposes

of this

report, errors could include
overcompensating, undercompensating, or a wrongful denial of lhe CEP. ln the contef
of the Settlement Agreement, the NAC was aware that undercompensating or denying

the CEP to an otherwise eligible applicant would be tremendously unfair and would
significantly undermine the "spirit of reconciliation and healing thal is the ullimate aim
of the SA [Settlement Agreementl.ills4 For that reason, the NAC was extremely careful
in consideration of every appeal.

209. The NAC is aware that overcompensating sometimes occurred as

a result of the

application of the CEP Validation Principles of lnterpolation and lnference or from the
application of NAC's Record of Decision No. 006/C to pay allthe schoolyears claimed

by elderly advance payment recipients in their CEP applicalions. ln both cases,
overcompensation could occur when residency could be validated but its duralion
remained uncertain, because it was deemed preferable to overcompensate ratherthan

were nonexistent or incomplete.
Overcompensation was the exception and usually resulted from a combination of
factors, such as a gap in Primary Documents and appticants applying for a longer
undercompensate when Primary Documents

¡34

P¡eamble of the Settlernenl Agreernent.
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period

of

residency when uncertain about the exact school years they spent in

residence.
210. W¡th respect to the possibility that some applicanls may not have received the CEP lor
all the school years they resided at an lFlS, the NAC believes such cases to be very

rare. However, they could have occurred when Applicants did not follow through with
the reconsideration and appeal processes sometimes for the following reasons:

.

Applicants were legally incapacitated or died atter submitting their CEP applications

and their personal representative or estate administrator could not provide any
information to corroborate the applicants'CEP claim;

.

Applicants d¡ed without

a will and the legal process to

appoint an estate

administrator was not completed in time to apply for reconsideration or appeal to
the NAC; or

.

Applicants were incapable of providing any information, because they could not
remember details related to their residential school experience as a result of trauma,
addictions, diseases, accidents or old age.

21

1. lt is also possible that an applicant was denied compensation in the rare cases when

Primary Documents may have been inaccurate and mistakenly omitted to list an
applicant as a residential school student. The NAC was very alive to this possibility
and, on appeal, carefully reviewed and weighed all the ¡ntormation in every file when
an applicant did not appear on complete Primary Documents to confirm that no other
information existed lhat would contradicl the Primary Documents. ln cases where such

other information was sufficient, it was relied upon to allow appeals, Similarly, if there

were other sufficient reasons to explain the absence of an applicant's name from
complete Primary Documents, the CEP Appealwas allowed.

Z12.ln summary, the objectives to pay the correct amount of CEP compensation in a fair,
objective, practical and efficient manner with a minimum of errors were achieved.
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However, the process was not always timely and for some applicants, the onus placed
on them was, at times, greater.

H.

Conclusion on the CEP

213. Under the Settlement Agreement, Canada agreed to pay eligible CEP applicants a
Common Experience Payment based on the number of years they resided at an lRS.

The parties to the Settlement Agreement representing the plaintiffs were concerned
that decisions on CEP eligibility would be made by Canada as the administrator of the
Settlement Agreement. To address th¡s concern, the Settlement Agreement provided

for a mullilevel decision and mutually-accepted validation principles and protocols to
ensure that claims would be dealt objectively, impartially and accuralely.
214. The CEP Validation Principles and the three assessment protocols derived lherefrom
were the result of a compromise. Although one option could have been to pay every

applicant based on the school years claimed with liü]e to no verification, this would

have resulted in payments to non-eligible applicants or overpayme¡¡s.i3s Another
option could have been a paymenl based on confirmation of the name of the applicant

on residential school records in every school year claimed which would have resulted
in a denial of compensation to considerable numbers of eligible CEP applicants due to

incomplete historicalschool records as wellas the exclusion of Métis and lnuit students

from Primary Documents. The CEP Validation Principles represented a balance
between these two possible options, Although historical documentation played a key

role in the validation process, claims could also be validated by applicants providing
oral or written information on the IRS and/or other supporting evidence.
215. This repoñ

is not ¡ntended to review the appropriateness of the CEP Validation

Principles and related protocols. Any change to the criteria or process would likely have

had both desirable and undesirable results. With the benefit of hindsight, the NAC
recognized that the following process changes could have been beneficiat:

135

CEP Stalislics, supra at note 65. 23,927 (23/"1ol the CEP applications were deemed ineligible.
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o Advise claimants from the oulset that the validation process could in some cases
take time and be complicated and explain the reasons why. The notice program and

other community oulreach activities crealed expectations that CEP applications
would be processed and paid prompt¡y on the sole basis of the application form, and
applicants were often frustrated when their claims were not approved on a timely
basis and they had to provide addltional information, statements, and documents;

.

The original letters to CEP claimants did not include sutficient detail as to the
reasons for the CEP decision. Once this became apparenl, in 2007 and early 2008,

the NAC was involved in redrafting the letters to provide more information to the
claimants after the initial CEP decision.

l.

GEP Appeals Advancing to Court

216. The parties to the Settlement Agreement agreed that NAC decisions to deny the CEP

in whole or in part could be appealed to a supervising Court,136 The formal process
envisioned by the paúies and sel out in the CEP Appeal Protocol was not ultimately
approved by the Couds. lnstead, the appealprocess was simplified, and appeals were

delermined solely in writing.l37

217.|n addition to providing for CEP appeals to the NAC, Article 5.09 authorized a fuñher
appeal to the supervising courts for CËP applicants dissatisfied with the outcome of
their appeal to the NAC.
218. The preconditions to an appeal were twofold: a prior unsuccessful appeal to the NAC,

in whole or in pañ; and the appeal related to an eligible IRS school. The latter

Seltlement Agreement, section 5.09(2).
Appeal Protoiol, seclions 27 and 28. The process to appeal to thesupervlsing Court was simplified by
eliminating the requirements lo appeal by way of notice of motion and dispensing with service of documents
on the Trustees. Applicants were also not required to pay filing fees.
136

137
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precond¡t¡on respêcted the separate process under Article 121s for additions of schools

to the lists of eligible ¡nstitut¡ons.13e

219.

As with NAC appeals, appeals lo the supervising courts were designed lo

be

streamlined, efficient and easy to complete, The applicant was required to complete a

preprinted form that was available

in hardcopy or

electronically from the CEP

Administrator. The CEP NAC Appeal Form and the CEP Courl Appeal Form were
virtually identical.

1ao

220. On receipt of the Court Appeal Form, lhe CEP Administrator conveyed the entire NAC
appeal package, described above, to the couft for consideration. All CEP appeals were

determined on the record before the court. Appellants were entitled

to

forward

additional information to the couñ although oral submissions to the court were not
permitted.

221.The Westem Administrative Judge, Brown J., heard and determined all CËP appeals.
Ultimately, that Court determined 750 CEP appeals. Of those decided, 14 were allowed

on the basis of new information not before the NAC. This result is unsurprising given
the rigorous research and assessment processes of the lower levels at reconsideration
and the NAC appeal process.

III.

CEP SURPLUS

A.

Distribution of Excess Funds lrom the Designated Amount Fund

222.The Settlemenl Agreement provides that after the payment of the CEP to all eligible
applicants, any excess funds from lhe S1.9 billion set aside forthe CEP (the Designated

Amount Fund (DAF)) would be distributed to CEP recipients in the form of personal
credils for education to a maxímum of $3,000 per person. After the payment of the

ls

See section Vll. Article 12 and other Applications Regarding Etigìble tnstitutions.
t3s.$ss Schedules E and F ol the Settlement Agreement.
t10 See Appendix K lor the CEP Court
Appeal Form.
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personal cred¡ts, the remaining balance in the DAF (¡f any) would be payable to the

National lndian Brotherhood Trust Fund {NlBTp¡tat

and lnuvialuit

Education

Foundation (lEF¡.trz tas

24i.1he Setttement Agreement provided key dates and conditions for the distribution of
personal credits and the transfer of the remainder in the DAF to the NIBTF and lEF.
The personal credits could only be distributed atter an audit of the DAF determined that
more than 40 million dollars remained in lhe DAF afterthe GEP application deadline.l{

A 2O1g audit of the CEP determined that $328,879,724 remained in the DAF as of
October

1

,2A12,145 an amount sufficient to distribute personal credits of $3,000 to each

CEP recipient and leave a surplus for NIBTF and lEF.

B.

Distr¡bution of Personal Credits

2p4.The Settlement Agreement described the main features of the personalcredits.la6 First,
they would have no cash value and would only be redeemable for "either personal or
group education services" provided by "education entities or groups" jointly approved
by Canada, the AFN and the lnuit Representatives. Second, the personalcredits would
be transferable by a CEP recipient to family members. Third, Canada, the AFN and the

lnuit Representatives would develop fufther terms and conditions for the d¡stribution of
the personal credits. Finally, allthe internal administrative costs relating to the personal
credits would be paid from the DAF.i47

la1

1¡s NIBTF was developed in 1975 and has funded over 170 group projects ranging from language and
cu1ural revitalization programs, such as cultural healing and teaching circles and camps, to student supporl'
training and scholarsnip þrograms. tn addition, it has approved lunding for over 1,800first Nation and Métis
individ-uals engaged in post-secondary, cullural learning, or training and certification. See
http:l/nibtrusl.calabouti
1a2
16" lnuvialuit Education Foundation is a registered charity established in 1990 that provides linancial
assislance and scholarships to lnuvialuit post'secondary students. See
https://www.irc.inuvialUit.com/orooram/inuVialuil'educqtign-foundatioft
1a3 Settlement Agreement, seclion 5.07.
t44 lb¡d., section
tas Employment

5.05(2).
and Social Developmenl Canada, Schedule ol the Common Experience Paymenl
Designated Amount Fund, available at 2015 CEP Audi!.
ü0 Settlement Agreement, definition of "Personal Credils."
117 Settlement Agreement, section 5.08(2).

81

225. ln an October 31, 2013, order, Brown

J.1aB

approved the terms and conditions for the

distribution of the personalcredits, including a notice program, an administration plan,
and a budgel. The NAC consented to the terms as negotiated by Canada, the AFN and

the lnuit. The principalelements approved are set out in Appendix M.
226. The Notice Program and the mail-out of personalized Acknowledgemenl Forms to CEP
Recipients took place in January 2A14. By June 2014, it became obvious that the
uptake was low as few redemption forms had been submitted. ln the summer 2A14,
INAC undertook a series of additional measures to raise awâreness of the October 81 ,

2014 deadline to submit the Acknowledgement Form. These measures included
another direct mail-out to CEP recipients, a social media campaign, and targeted radio

spots. ln the fall of 2014,|NAC organized a "workout" with Crawford, the AFN and the
lnuit Representatives to ensure all the pañies involved had a common understanding
and to discuss how to best assist CEP recipients and their families with the personal
credits.

227. ln November 2014, Canada, the AFN and the lnuit Representatives obtained an interirn
order from the Court for Crawford to continue to accept Acknowledgement Forms and
Redemplion Forms after the inilial deadlines (respectively October 31 and December
1, 2014). On January 7,2015, the Supreme Court of British Columbia issued an Order

again, setting extended deadlines: March 9, 2015 for Acknowledgement Forms; June

8,2015 for Fledemption Forms, and August 31,2015 to complete the educational
activities. Additional outreach activities were conducted by INAC, AFN and the lnuit
Representatives to inform CEP recipients and their families.

228. Notwithstanding

the best efforts of INAC, Crawford, the AFN and the

lnuit

Representatives, and increases in the uptake following the extension and additional
outreach activities, at the end of the process, only 23,774 of the Zg,g0g CEP recipients,
r48

Order ol Madam Justice Brown dated October 31, 2013.
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or approx¡mately 30 percent, used a total of $57,194,000 in personal credits.

14e

INAC

identified some of the reasons for the low uptake,150 including:

¡

A shoñ timeframe to identify and complete educational activities and go through

a multistep acknowledgement and redemption process;

o

The administration process was complex and included forms that were lengthy
and not easily understood by CEP recipients (7 pages forthe Acknowledgement
Form with a total of 22 options);

o The average age of CEP recipients in 2014 was 60 years old, an age where
one is less likely to pursue educational activities. Transferring credits to family

rnembers required consultation and communications with transferees and
education providers with applicalion deadlines sometimes required months in
advance for mainstream institutions;151 and

r

Few applicants began the process until September2Ol4. The process had fixed

deadtines and a large number of forms were received immediately prior to the

deadlines. This resulted in delays for Crawford in processing forms. Crawford
was unable to meet its services standards, leaving insufficient time to address
incomplete or deficient forms.
229. Approximately 50 percent of the personal credits were used by First Nations and Metis

for "Group Educational Entity," i.e. by pooling credits to participate in education
programs aimed at the preservation, reclamation, development or understanding of

These numbers (29,774 CEP recipients and $57,194,000) were provided by Canada on February 28,
2019.
150 f NAC, Final Heport, Lessons Learned, supra at note 79.
rir Approximately 35 percent of the funds were transferred and used by lamily membgrs.gl First Nations and
Mâ¡å'CEP recipients'and approximately 24 percent were transferred and used by lamily members of lnuit
CEP recipienls. These numbers were compiled from two statistical reports prepared by Canada as ol April 28,
i4e

2016.
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native identities, hislories, or languages. For lhe lnuit, approximately 62 percentlsz
pooled their personal credits lo participate in programs aimed at the preseruation,
reclamation, development, or underslanding of lnuit identities, hislories, cultures, or

languages. The AFN and the lnuit Representatives, through their personal credits
liaisons, played a key role in working with lndigenous communities to coordinate the
development and delivery of these programs, This utilization of lhe personal credits

was one of the successes of the credit program as it benefitted several persons and
the communities.

230. The distribution of personal credits to CEP recipients for education purposes was a

very challenging and complex undertaking. From the outset, it had little appeal to a
maiority of CEP recipients. Only 38.8 percent of the CEP recipients (30,770 out of
79,309) submitted an acknowledgement form and 10.6 percent (3,240 out of 30,770)
of those who submitted an acknowledgement form were denied because

theirform was

incomplete (80 percent of those denied) or filed after the March 9, 2015 extended
deadline (18 percent of those denied).

231. W¡lh the benefit of hindsight, the parties to the Settlement Agreement would have likely

agreed on a different approach to interest more class members, make the benefit
easier to claim, simpler and less costly to administer.

C.

Transfer to National lndian Brotherhood Trust Fund and lnuvialuit Education
Foundation

232. Section 5.07 of the Settlement Agreement directed the trustee to transfer to the NIBTF
and IEF all excess funds remaining in the DAF following the distribution of lhe personal
credits with "all amounts remaining in the DAF on January 1, 2015'1s3 payable to the
NIBTF and lEF "as soon as practicable."ls4

tsz These percentages were calculaled based
on two statistical reports prepared by Canada as of April 28,

201â.
lss Setllement Agreement, seclion 5.07{4}.
lsl Schedule I to the Setllament Agrearnenl, Trust Agreement, section 7.'t.
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233. The funds lransferred were divided between

the NIBTF and IEF based on the

proportion of CEP recipients identified as First Nations and Métis for NIBTF and as
lnuit for the lEF. The funds received were to be distributed to First Nations, Métis and
lnuit for educational programs in accordance with terms and conditions agreed upon
between Canada, NIBTF and lEF.

234.On July 27,2015, the British columbia suprerne cou¡t (the July 27,2015 Order)
approved by consent the Terms and Conditions Regarding the Transfer of the
Ðesignated Amount Fund to the Natíonal lndian Brotherhaod Trust Fund and lnuvìaluît
Education Foundation agreed upon by Canada, the NIBTF and lEF. The other parties

to the Settlement Agreement were consulted on the terms and conditions through the
NAC. The main features of the terms and condilions are set oul in Appendix N.

235. ln the July 27,2015 Order, the Court ordered Canada as trustee of the DAF lo pay to
the NIBTF and IEF the remainder in the DAF in percentage instalments subject to
retaining lemporarily some of the funds that could be required to pay some contingent

liabilities related to current litigation seeking to add additional residential schools and
some outstanding liabilities including the ongoing administration and payout of
personal credits applications.

236. A total of $230,400,629155 ¡¡3s transferred to the NIBTF and IEF between August 2015
and May 2018. NIBTF received $217 ,267,788 and IEF $13,132,841. As of January 31 ,
2019, a sum of approximately 18.4 million dollars remained in the DAF for contingent
and ongoing tiabilities. Once resolved, any residue in the DAF will be transferred to the

NIBTF and lEF. NIBTF and IEF are charities registered with the Canada Revenue
Agency and distribute funds to individuals and groups for educational purposes in
accordance with administration plans approved by the Supreme Court

of

British

Columbia.156

The numbers in the paragraph were provided by Canada on January 31' 2019.
NfBTF's administration plan was approved on July 27,2015 and IEF's administration plan was approved
January
7,2A16,
on
r55

'r5s
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IV.

INDEPENDENT ASSSESSMENT PROCESS

A.

NAC lnteraction with the Oversight Committee and the Chief Adjudicator

237.1n the early days of the Settlement Agreement both the NAC and the Oversight
Committees were developing practical and effective strategies for implementation of

the Settlement Agreement. As a result, the NAC and the Oversight Committee as well

as the Chief Adjudicator met on several occasions in the first few years of
implementalion. The key measures resulting from those meetings are described more
fully below.

B.

Use of IAP Decisions in GEP Appeals

238. A strategic principle adopted by the NAC was in respect to findings of fact made by an

adjudicator regarding the residency of IAP claimants. The NAC agreed to adopt an
adiudicator's findings for use on CEP appeals to confirm residence where it was to the

benefil of the CEP claim¿¡1.rs7 This principle was only applied by the NAC and the
courts in CEP appeals. lt did not apply at initial CEP application or reconsideration
stages, Although 'residence'was not a requirement to prove an IAP claim, it was a prerequisite to eslablish a CEP claim. Therefore, where an IAP adjudicator made a factual

finding of 'residence', the NAC would accept that finding for the purposes of a CEP
appeal.rss

C.

Short Form Decisions

239. The NAC suppoñed an amendment to the Settlement Agreement to allow for the use
of "Short Form Decisions" in lieu of the fully detailed written decision specified in the

IAP model. The amendment was approved by the Couñ on January 4, 2010 and
thereafter, 9,156 Short Form Decisions (24JVo of all completed claims) were issued.lss

t5r $ss para.l53.
t58

$ss paras 56 and 153.

rse

See para 55.
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240. Short Form Decisions eliminated a full written decision which required a detailed
narrative of evidence and rationale supporting the decision and effectively reduced the
amount of time between the hearing and the ultimate payment of compensation. Short

Form Decisions could be used only with the consent of the parties where the
requirements set out below were met.
241. ln order to opt for a Short Form Decision, each of the following were required:

.

The claim was a standard track claim;1m

.

Legal counsel represented the claimant at the hearing;

.

Alltestimony, research, mandatory document production and future care plans were
completed before the hearing;

.

Submissions took place immediately after the oral hearing was concluded rather
than a later date;

.

The claimant, having received independent legal advice, provided written consent
to the use of a shoft form decision; and

.

The representatives of the parties that attended the hearing provided written consenl
to a Short Form Decision

161

242.|n those cases where a Short Form Decision was rendered:

.

The decision had to be signed by the adjudicator, and the parties attending the
hearing, and

.

The parties retained their right to have the decision reviewed.

Standard track claims refers to claims where consequential harms and consequential loss ol opportunity
must be proven on a balance of probabilities and lhen proven to be plausibly linked to one or more acts proven'
A lindini of a plausible link does not require the negation of other potential causes of harms, but it must be
based o-n or reasonably inferred lrom lhe evidence led in the case rather than assumptions or speculation as
to possible links.
t61'When a Church parly did not send a represenlative to the hearing, Canada was able to consent to a Short
Forrn Decision on behalf of the Church.
1æ
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243. A Short Form Decision was not available for self-represenled claimants or where there
were issues of credibility, liability or compensation.

D.

Negotiated Settlement Process

244.The Negotiated Settlement Process (NSP) arose as an altemative to full ¡AP
adjudication early on and was derived from the ADR process. This process did not
require an adjudicator but involved an interview of the claimant conducted by a Justice

Canada lawyer followed by negotiations. ll the claimant accepted an offer, the claim
was concluded with lhe payment of the negotiated amount. lf the NSP did not result in

a settlement, the claimant would re-enter the IAP stream. Similar to the Short Form
Decision, it was suitable for cases in which all disclosure had been made and there
were no outstanding questions about years of attendance, or parties involved.

245.The parties to an NSP could not deviate from the compensation rules under the IAP
but the claimant had more opportunity to interact with the Justice Canada lawyer and
receive an earlier settlement than in the regular IAP process. ln total, some 4163 claims

were settled through the NSP,

E.

IAP Fee Reviews

246. At lhe first approval hearing in Ontario, Winkler RSJ ruled that legal fees on IAP
decision could not exceed 30%, with 15% being paid by Canada and 15% by the lAp
claimant from their awards.162 BC $upreme Cou¡1 Chief Justice Brenner in his Approval
Reasons stated that the 30% maximum should be rese¡ved for those cases that were

exceptionally difficult.ros Th¡s limitation on legal fees and the simplified fee review
process was welcomed by the AFN and the lnuit Representatives and was supported

by the Nalional Consortium, lndependent Counsel and Merchant Law Group as
protection for claimants from unreasonable legal fees. Canada and the Churches had
no role and, therefore, took no position in the fee review process.

1ö2
163

Baxter v. Canada (Attorney General), [2006] O.J. No. 4968.

Quatellv Attorney General of Canada,2006 BCSC 1440.
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247. Subsequently, the Chief Adiudicator issued Fee Fleview Guidelineslil and adiudicators
addressed fee reviews in almost all cases whether requested by an IAP claimant or
not.

248. Once the Chief Adjudicator issued his guidelines on fees, lhe majority of plaintitf's
counsel acquiesced to the guidelines. They indicated their willingness to do so both at
the hearing and in writing to the adjudicator. The normalfee approved was in the range

As Canada committed in the Settlement Agreement to pay 15% of legal
fees in addition to the award, the claimants would pay 7.6"/o of the fees on average,
o122.6"/o.165

deducted from their awards.

24g. However, the enormous publicity

in both the lndigenous and mainstream

media

surrounding the conduct of a few lawyers who attempted to charge the maximum fees
allowed coupled with misconduct of some counsel handling IAP claims,166led the Ch¡ef

Adjudicatorto require a writlen fee review decision in virtually every IAP claim, including
Short Form Decisions and NSP claims.

250. The effect of the requirement for fee reviews in every case arguably intruded into the
solicitor - client relationship. Moreover, in some instances it did not respect the right of
IAP claimants to refuse a fee review. The fee review was conducted at the conclusion

of the hearing when the IAP claimant had disclosed highly personal and sensitive
details about their abuse at residential schools and its impact on their lives. The
adjudicator might excuse legal counsel from the hearing room and question the
claimanl alone about the legal representation they received,

251. This process appeared at odds with the non-adversarial nature of IAP hearings. Some
adjudicators interpreted their instruitions from the Chief Adiudicator in such a manner
that they would openly challenge the claimant's counsel on legal fees. The claimant's

r6a

See Appendix L Chief Adjudicator's Fee Review Guidelines; See http:/iwww.iapoei.calmedi4/infgr,mationipublication/odfloub/ouþ:lfr'guide'201Q1004:elq.odf
165|b¡d., page2,

tffi See section VlllA. Counsel Conduct,
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counsel would have lo counter with extensive submissions on the fee review including
providing extensive details about their history as counsel as well as their work with IAP
claimants.

252. What was intended as a means to provide IAP Claimants with an efficient and simplified

fee review process, was, in some cases, carried out in a manner that created its own
challenges. Some counsel reported that they felt the process damaged their integrity
in the eyes of their own clients.

F.

Finalization of the IAP

253. One of the unexpected benefits of the enormous uptake of the IAP in earlier years was

that the Oversight Committee and the IAP Secretariat quickly recognized and
addressed the scope and the possible challenges.
254. This enabled the Chief Adjudicator to prepare in 20'13 the IAP Completion Strategy
entitled Bringing Closure, enabling reconciliation: plan for resolving the remaining IAP
caseload.167 The Chief Adjudicator shared the repori with the Oversight Committee and

the NAC and then submitted it to the Supervising Courts in January ai2014.
255. The Adjudication Secrelariat in its document entitled lndependenlAssessment process

(IAP) 2018 Update to the IAP Completion Strategylôs provided a comprehensive
analysis of the initiatives needed to resolve the remaining caseload. As of June 4, 2018,
99% of the 38,098 claims received had been resolved. This was accomplished through

the use of innovative

strategies.rGe

The 2018 update envisioned closure of the

Adjudication Secrelariat on March 21,2021

.

rô?

Ava¡lable at: htto://www.iap;psi.cpifnedialinformationlnublicatíon/ndfipublcom-201
3-12-1 0-ens.odf .
Available at htto:l/www.iao-od.ca/rnedialinlormation/oublication/odflpuþIaprlrisc-comp-20t 8.eng.pdf
r0g Available
at htlp:/lwww.iao-oei.calmediã/inlormation/Luþlic?tþn/pdf/oub/lco-enq.odf .
108

.
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V.
A.

SUPPLEMENTARY RËSOLUTION INIT¡ATIVES

AdministrativeSplit

256. ln or about the 1960s, some residential schools underwent a re-organization in which

the educational component of the school was administratively separated from the
residence, and established as an independent entity operated by Ganada typically as
a federal day school. To IAP claimanls this "administralive split" resulted in no change

to where they lived and went to school.

257. Until 2010, this re-organization was not a factor in the implementation of the Settlement
Agreement. IAP claims arising from abuse in such schools were handled without
distinction from those in the residence. However, in 2010, Canada's representatives
began to make the submission that such schools were not covered by the Settlement
Agreement. They were separate institutions not named in the Settlement Agreement
and claims arising from them were outside the jurisdiction of the IAP unless lhe claim
could be connected back to the residence. Adjudicators generally agreed lhat the terms

of the Settlement Agreement supported this argument, leading to such claims not
receiving IAP compensation.

258. This resulted in anomalous situations. Othenrvise identical claims could be decided
differently - some compensated and others not - depending on whether their case was

decided before or after 2010. Some of the parties were concerned lhat this approach
was not in keeping with the spirit of the Settlement Agreem"¡1.170

259. The administrative split issue received public attention and was raised in Parliament.

The Minister of lndigenous Affairs committed to addressing the issue. The AFN raised

this issue with Canada and also brought it before the NAC, which made a formal

The Chief Adjudicalor reported to the couñs and the NAC that there were 53 schools subject to challenges
on the grounds that they were not, or had ceased to be, "residenlial schools' recognized by the Settlement
Agreement. These challenges were based on the administrative split as well as other grounds. The ChÍef
Adjudicator estimated they could result in between 500 and 1000 claims being dismissed, the majority ol which
feil within the administralive split category. The Chiaf Adjudicalor placed these claims on hold until a decision
ol the Court {see section Vlll. NÁC lnvolvement in Hequesls lor Directionsl.
1?0
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request to the Minister of lndigenous Atfairs that Canada address the issue. The NAC

wrote to the Minister offering assistance to the Department in ensuring that these
claims were resolved on their individual merits.

260. Consistent with the Minister's commitment, Canada ceased challenging IAP claims
arising in such schools and pursued setllements with individuals whose IAP claims had
been impacted by the administrative split argument. Survivors whose claims had been
dismissed on a prelimínary basis were granted settlement interviews and, where their

claim otherwise met the requirements of the lAP, awarded compensation consistent
with the lAP. Claims thal had been dismissed after hearing were settled on the basis
of the evidence at the hearing.

26't. This approach subsequently provided the model for addressing a second calegory of
dismissed claims.

B.

Student on-Student Claims

262. The IAP allowed compensation for student-on-student abuse subject to

a test that

considered such faclors as the severity of the abuse, the location of the abuse, the

relative characteristics

of the alleged student perpetrator, staff knowledge

and

superuision, and the presence orabsence of reasonable sleps to prevent the abuse.171

IAP claimants could have been relieved of the burden to establish certain
circumstances where Canada made an admission that applies to the lacts of their
clairn.

263. Specifically, the IAP provided compensation for claims of sexual or physical assault
committed by one student against another (SOS claims) at an IRS where it was proven
that those responsible for the operation of the school

(1

) had or should reasonably have

had knowledge that the abuse of the kind alleged was occurring at the school during

171

Schedule "D" ol the Settlement Agreement, at Appendix lV, para B, at pages 32-33.
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the time in question; and (2) did not take reasonable steps to prevent it; or (3) failed to
provide reasonable superuision to prevent the abuse.172
2G4. One way of proving these requirements was an admission by Canada. The Settlement

Agreement provided that Canada would work with the other parties to develop such
admissions from a variety of sources including previously decided IAP cases. Where
these elements were established, at a given schoolat a given time, they could provide
the basis of an admission on which subsequent claimants could rely.
265. Canada's admissions lisl grew throughout the life of the lAP. As of March, 2013, there

were 1,103 total admissions. By April, 2A17, there were 4,482 SOS admissions. This
arose as a logical consequence of the fact that Canada actively looked to IAP decisions

to generate its admissions. As a result, IAP claims determined at an earlier date were
less likely to benefit from Canada's admissions, resulting in some claims being
dismissed which would benefit from a subsequent, dispositive admission. Essentially,

the order in which claims were determined atfected the compensability of some
student-on-student claims.
266. ln 2013, the Adjudication Secretariat and INAC, with consent of all parties, sought to
address this situation by implementing a process which identified pending claims likely

to require an admission in order to receive cornpensation, and placed those files on
hold. The Supervising Court subsequently determined that adjudicators could not'reopen' affected cla¡ms.173 Separately, members of the NAC applied to the Court,
seeking guidance on whether Canada had complied with its obligation to work with the

parties respecting admissions and whether SOS claimants were entitled to have their

claims determined on the complete record of SOS admissions by Canada"l74 This
application was rejected on the basis that that the NAC lacked standing.17s

r72

lb¡d., al page 32.
The NAC appealed this decision and the appeal is pending.
r74 The NAC pursued its application on basis of 5-1-1 vote with Canada opposed and the churches

173

abstaining.
rzs fþg NAC appealed this decision and the appeal is pending.
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267. On March 13, 2018, following this judicial guidance and consistent with ovedures by

the AFN lo the Minister of Crown-lndigenouq Relations and Northern Affairs, Canada
announced

it would

negotiate settlements with IAP claimants whose student-on-

studenl abuse claims were dismissed but who would now benefit from a subsequent,
dispositive admission.l76 Canada eontinues to negotiate settlements with affected
individuals.

VI.

TRUTH AND RECONCILIATION COMMISSION

A.

History of the TRC

268, The AFN, with the support of the other parties on lhe claimants'side and the Church
Organizations, took the lead in negotiating the terms of a Truth and Reconciliation
Commission (TRC) with Canada. Respecting the wishes of survivors and in keeping
with the overall goalof the Settlement Agreement, the AFN advocated that the TRC be

a

non-adversarial, co-operative, transformative process

led and informed

by

Indigenous legal traditions. The introductory mandate statement for the TRC reads as
follows:
There is an emerging and compelling desíre to put the events of the
past behind us so that we can work towards a stronger and healthier
future. The truth tellíng and reconciliation process as part of an overall
holistic response ta the Indian Besidential school legacy is a sincere
indication and acknowledgment
the injustices and harms
experienced by the Aboriginal people and the need for contínued
healìng. This ,b
profound commitment
establíshing new
relatianships embedded in mutual recognition and respect that will
forge a brighter future. The truth of our common experiences will help
set our spírits free and pave the way to reconciliation.tn

of

a

176 lndigenous

to

and Northern Allairs Canada, "statemenl regarding Canada's pursuance of negotiated
setllements wílh former lndian Residential School students who suffered student-on-student abuse" ('13 March
2018), online
hltos:/lwww.canada.calen/indigenous-northen:r-aflairs/news/Z018l03lstatement-reoardinocanadas,;pursuance-ol-neqotiated-seltlenlent-s-WjlL:lormer--¡ndian-residential-school-students:.who-sullered.
student-on-sludent.hl ml.
13 Settlement Agreement, Schedule N htlp:lÍlvww.residentialschoolsettlement.ca/SCHEDQLF
N.odl

al
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26g. The TRC had a six-year mandate and was comprised of three commissioners and a

secretariat. Two of the commiss¡oners including the Chair were lndigenous with one
being a residential school survivor. The third commissioner was the spouse of a
survivor.

Z7O.

|nJune 2008, The Honourable Harry Laforme was appointed as Chair of the TRC. Jane
Brewin and Claudette Dumont-Smith were appointed as commissioners to the TRC. ln
October 2008, Justice Laforme resigned from the commission, followed in January
200g by Brewin and Dumont-Smith. ln June 2009, the Honourable Murray Sinclairwas

appointed as Chair together with commissioners Wilton Littlechild Q.C. and Marie
Wilson.
271. The TRC received a fund of $60 million to hold seven major national events as well as
smaller events in First Nations, Métis and lnuit communities where survivors and other

stakeholders were heard, their stories witnessed and recorded. The TRC was also
required to recommend commemoration activities for funding from the federal

government. Another part of their mandate was to set up

a

research center to

pennanently house the TRC's records and documents.
Z7Z. More than 155,000 people attended the national events,178 both lndigenous and non-

lndigenous. The TRC heard testimony

or received

statements from over 6,750

survivors, members of their families and other individuals.lTs

273.TheTRC issued an interim and a final report which was received by the Prime Minister
of Canada in October, 2015. The Final Report detailed findings gathered over six years

of hearings, and included 94 Calls to Action.

rzg

Summary of the F¡nal Repoft

ol the Truth and Reconcilialion Commíssion of Canada, page 25, online at

http://nctr.ca/assetsl,reports/Fif¡al%20FleoortslEleputive Summarv English Web'pdf
r?e

lb¡d. at

p.25.
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274.The Calls to Action were designed to address systemic discrimination by reforming
policies and programs at all levels of government - federal, provincial, municipal and
Aboriginal

- to work together to change policies

and programs in a concerted effort to

repair the harm caused by residential schools. Forty-two calls to action addressed
institutions of child welfare, education, language and cullure, heatth, and justice for
systemic change recognizing that reconciliation required structuralchange in Canadian

society, including specific recommendations for law societies and law schools to
incorporate cultural knowledge, Indigenous law and skills based training into their
educational programs.lso

275.The AFN, the lnuit Representatives and claimanls'counsel felt that, notwithstanding

the large amounts of financial compensation available under the

Settlement

Agreement, the lasting transformative legacy of the Settlement Agreement would be

the TRC. Canada has committed to passing lndigenous language legislation,lsl
incorporating the United Nations Declaration on the Rights of lndigenous Peoples into

domeslic lawt82 and provincial governments are making significant strides in changing

the curricula of educalional institutions across

Canada.1g3

The Canadian Bar

Association has made commitments lo fulfill the Calls to Action relevant to the barre

1æ

The Calls to dclion stale: "We call upon the Federation of Law Societies of Ganada to ensure that lawyers
receive appropriale cultural competency training, which includes the history and legacy of residenlial schõob,
lhe United Nations Declaraliol on the Rights ol lndigenous Peoples,Treatiis and A-boriginal rights, lndigenous
law, and Aborlginal'Crown relations. This will require skills-based training in intarculturát comþetency, ãonflpt
resolution, human rights, and anti-racism.

t8t Betly Harnum, CBC News, lound

aI

http:llwww.cbc.calnewslcanada/north/belty-harnum-lndiqenous-

lanouaoes-ac!-1 .38971 21
!82 John Paul Tasker,
CBC Liberal Government backs billlhat demands full implemenlation of UN lndigenous
Deôlaration, found at htlo:{www.cbc.ca/newsipolitics/wilson-rêyboutd-backs-undrio.bilþ1,.49-?ogz
Eigltts
ta¡ See Kaíros Ganada,
provineial and Territorial Curriculum on

Win

lndigenous P_eoples, found at: https:i/www.kairosca[glla.oro/what.we-do/lndioenous-riohts/windsofchanqereoqrt'cards See also, Saskatchewan School Board Association for their cross CamAasurvey on Contptianæ
with the 94 THC Calls ta Action, found at: htlpsiif,saskschoolboards.cFlwo-contenüuploadsTSSBA-Posit¡o&
Paoer- Mandato rv-Cu_rriculu m-FN M. pdf
1åa

aI

Canadian Bar Associalion, Responding ta the Truth and Reconciliation Çommission's Calls to Action,lound
htlpq;llwww.cba.orgiCMSPages/GFlFile.asox?ouid=73c6J ?c4-41 d5-4a39-b2a6-dbge72b71 00d
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and many universities are changing their admission and hiring practices as well as
curriculum changes to adhere to the Calls to Action.lss

B.

Hesearch Center

276. The Settlement Agreement required the TRC to establish a National Research Centre

that will ensure the preservation of the TRC's archives. The Centre is required to "be
accessible to former students, their families and communities, the general public,
researchers and educators who wish lo include this historic malerial in curricula."l86
Anyone affected by the IRS legacy may file a personalstatement in the research center

with no time limita¡¡s¡.187

277.'lhe objective in negotiating the Research Center was to ensure that it would carry on
the work and spiril of the TRC long afterthe TRC closed its doors in2O14. The National
Research Centre now houses the thousands of video and audio-recorded statements

thãt the TRC gathered from survivors and others affected by the schools and their
legacy; millions of digitized archival documents and photographs from the Government

of Canada and Canadian church entities; works of añ, artifacts and "expressions of
reconciliation" presented at TRC events; all of the research and records collected and

prepared by the TRC over the life of its mandate; and any additional material that the
Centre wilt collect in future years.188

C.

Apologies and Statements of Regret

278, As criticisms of the residential school system mounted and public awareness of the

residential school legacy grew, several organizations issued apologies or statements

r8s

Sheila Cole-Meek, University Alfairs, Supparting the TRC'I calls to action, found at:
hllos://www.universitvaffairs.calopinion/f!om-the-admin-chair/supportins-trcs-calls-action/, Federation lor lhe
Hurnanities and Social Sciences, Building FeconcÍlìation: Universities Answering the TRC'I Calls to Actian,
found at: http://www.ide-as-idees.ca/medialevenls/buildino-reconciliation-universilies-answerino-trcs-callsaction
186

r87
188

ScheduJe "N", section 12.
lbid., section 10(C), p. 10.

Nal¡onal Cenlre lor Truth and Reconcil¡ation at: hlto://nctr.calabout,lhp
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of regret for their involvemenl.t8s Jþg Setllement Agreement, which then AFN National
Chief, Phil Fontaine, descr¡bed as "an agreement forthe ages" sought to make amends

for the resïdential school experience and reflected the desire of all paftíes for a fair,
comprehensive, and lasting resolution of the legacy of Indian residential schools.

279. On June 1 1, 2008, the Prime Minister of Canada, Stephen Harper, mada a statement

of apology in the House of Commons on behalf of the Govemment of Canada,reo
followed by apologies by all of the opposition parties in Parliament. On April29, 2009,
Pope Benedict XVI issued an expression of sorrow for the Catholic Church's role in
abuse at residential schools.lel

D.

Chief Commissioner and the NAC

280. The Settlemenl Agreement established the unique relationship between the NAC and
the TRC in section 4.1 1(12X¡) which states:

(12)The mandate of the NAC is to:

() review and determine references from the Truth and
Fleconciliation Commission made pursuant to Section 7.01{12) of this
Agreernent or may, without deciding the reference, refer it to any one
of the Cou¡1s for a determination of the matter;

281. Section 7.0'l (2) and (3) of the Settlement Agreement state:
(2) The Truth and Reconciliation Commission may referto lhe NAC for
determination of disputes involving document production, document
disposal and archiving, contents of the Commission's Report and
Recommendations and Commission decisions regarding the scope of
its research and issues to be examined. The Commission shall make
best etforts to resolve the matter itself before referring it to the NAC.

(3) Where the NAC makes a decision in respect of a dispute or
disagreement thal arises in respect of the Truth and Reconciliation
Commission as contemplated in Section 7.01(2lr, either or both the

1ee

The apologies are available at httos:/louides.librarv.utglonto.calc.oho?g=527'189&p=3693521

1s The statement is available at; htlps:/www.aadnq-aaodc-qc.calenqil 100100015644/1 100100015649
rer
f

The Pope's expression of sorrow is available
or-abuse-at-resldenlialj;shqqls-'1,77801

I

al htlps:/1www.çbq.ca/news/world/Þope-exoresses-sorrow-
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Ghurch Organization and Canada may apply to any one of the Courts
Íor a hearing de novo.
282.

An June22,2010, the NAC held a teleconference with the Chief Commissioner of the
TRC, Justice Murray Sinclair, and Commissioner Marie Wilson and the Executive
Director of the TRC, Tom McMahon.le2 Following this meeting, and consistent with the

views of the TRC, the NAC determined that it would continue to respect the
Commission's important role and had no further substantive engagement with the
Commission or its Commissioners, This remained the arrangement for lhe entirety of
the term of the TRC's mandate,
283. The one notable exception was the critical role played by the NAC in extending the
term of the TRC's mandate referred to below.

E.

Extensions of the TRG Mandate

284. Although Schedule "N" of the Settlement Agreementle3 required the TRC to complete
its work within five years of its creation, in January 2A14, the TRC acknowledged that

it would be unable to meet the deadline and sought a one-year extension to

its

mandate.
285. On Application to the British Columbia Supreme Court by the Attorney General of

Canada and with the consent of the NAC, Brown J. granted the TRG a one-year
extension to its mand¿¡g.1e4
286. Although the January 20'14 Order contemplated no further extensions to the TRC's
mandate, in June 2015, on lhe request of the Chair of the TRC, a further extension was
sought and consented to by the NAC. Once again, the Court granted a further 6-month
extens¡on to the operating period of the TRC.

rsz

Jg¡s 20, 2008 Meeting Minutes, see Appendix O.
g6f¡gdglg "fl¡.
1s4 Fontaine v Canada (AG),2014 (BCSC) L051875.

1e3

g9
287. The June 2015 Order explicitly provided that no fudher extensions would occur, nor
could the TRC move before the court to seek additional funding. The Order restricted

the aclivities of the THC during the period of extension including a prohibition on the
commencernent of any new litigalion.les The Order permitted the TRC to continue its

participation

in any outstanding litigation until the expiration of its mandate

on

December 31, 2015. The TRC completed its mandate on December 15, 2015 in
compliance with lhe Order.

VII.

ARTICLE 12 AND OTHER APPLICATIONS REGARDING ELIGIBLE
INSTITUTIONS

A.

The Meaning of "lnstitution"

288. While the NAC did not bring forward any Article 12 applications, in 2008, prior to the

first Article 12 application, the NAC sought administrative guidance from the then
administrative iudges, Chief Justice Winkler (ONCA) and Chief Justice Brenner
(BCSC) on the discrete question of whether lhe class definition incfuded persons who
had attended institutions listed on Schedules "E" and "F'but resided elsewhere.
289. Specifically, the NAC sought guidance as to whether billeted students were included in

the class definition. The ensuing Administrative Judges Response to Request for
Guidance by the Natíonal AdmÍnistration Commiflee concluded that because of
implications to the class size, a formal process would have to be undertaken in order
to determine the issue.1e6 Given the rights of residual beneficlaries under the DAF, the

judges directed that any formal process must be on notice

to those

residual

beneficiaries. The administrative judges also directed the process and manner in which
the matter could be heard.

290. Following the issuance of that guidance, the National Consortium's representative on

lhe NAC volunteered to take the matter forward on a formal record as specified in the
1e5
Fontaine v Canada (AG),2015 (BCSC) 105187S.
1s The Admínistrative Judges Hesponse to Request for
Guidance
daled December 1, 2008 is appended as Appendix P.

by the Nationat Administralion Commiïee
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guidance direction. ln the ensuing years before the matter was ultimately heard and
determined by Brown J., the NAC established a file for all billeted student CEP claims

which might be implicated by a later decision.
291. ln 2014 the uBeardy" matter came on for hearing before Brown J. who was calfed upon
to determine whelher eligible institutions could include ancillary facilities, like boarding
and group homes affiliated with an lndian residential school.lsT Brown J. determined
that residence at an actual Indian residential school was the sine qua non of CEP
eligibility and, therefore, class membership. She reiected the notion that the word
"institution" as used in the Settlement Agreement included boarding homes and other
residences associated with an educational endeavor.

292. ln the course of the Settlement Agreement's administration, hundreds of requests were

brought to recognize new institutions as eligible lndian residential schools. Those
requests proceeded under Article 12, resulting in nine discrete requests for direction
before the courts. A¡ticle 12 proceedings were brought by individual requestors
(including at least one NAC member).

B.

Background

293. The Settlement Agreement specified the institutions recognized by the parties at the

time of settlement as lndian residential schools. This was essential for the proper
definition of the class. The recognized institutions were listed at Schedules "E" and "F"
to the Settlement Agreement.leB

294.The settling parties recognized that they had incomplete knowledge about eligible
institutions and included Article 12 to permit individual requestors to seek the
recognition of new institutions. The test under Article 12 required proof that Canada

te7

tsa

Fontaine v Canada (Attornev Generail,Z}14 ÐCSC 941.
Seilement Agreement, Schedules "E" and 'F" http/www.residentialschoolpelllement.ca/SchPdule-Ë

Residentialschools.PDJ and http://www.residentialschoglsettlgrn,ent.celSchedulg-FAdditionalResidentíalSchools. PDF
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placed students in the institution, exercised operational responsibility, and cared for

children resident there.lee

ln effect, Article 12 permitted the expansion of

class

membership.

295, Any individual or entity could serue as a requestor for the purposes of Article 12, and
during the eligible timeframe, a total of 9,469 requestors sought the addition of 1,530

distinct institutions under the Settlement Agreemen1.zoo 1s¡

of those

requests

proceeded before the courts.

296. The Settlement Agreement did not specify a deadline by which to bring or conclude an

Article 12 application. However, the Settlement Agreement did contain timelines for
CEP and IAP applications, as well as for the transfer of the DAF to the designated
beneficiaries. As

a result, upon an application by Canada in July 2015, Brown

J.

imposed a deadline for new A¡ticle 12 applications.

C.

lnstitutions Added by Canada

297. By agreement, Canada added seven institutions under Article 12. Each institution was
added with a specific period of operations.

D.

20r

lnstitutions Added by the Courts

298. A total of four institutions were added by the courts under Article 12 bringing the total
number of recognized institutions to 142.

i.

Cristal Lake and Stirland Lake

299. ln August 2011, the Eastem Administrative Judge, the Honourable Ghief Justice of
Ontario, W. Winkler, as he then was, issued a decision adding two institutions under
rs Setllement Agreement at A¡licle 12.
zoo

lndigenous and Northern Affairs Canada, Title "Eligible lndian Residential Schools" (Z?April2013),
online:
.
20r lbid.

<https://www.aadnc-a
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Schedule "F" of the Settlement Agreems¡1.202 Chief Justice Winkler accepted that all

the Article 12 factors were met in the cases of Stirland Lake High School (or Wahbon
Bay Academy) and Cristal Lake High School, both in northwestern Ontario. A public
notice was circulated under court direction, informing eligible CEP and IAP recipients

of their rights to apply before September 19,2Q12.2ø3 Canada did not pursue an
appeal,

i¡.

Kivalliq Hall

300. ln December 2016, the Nunavut Supervisory Judge, the Honourable Madam Justice

B. Tulloch, issued a decision addlng Kivalliq Hall under Schedule "F". Tulloch J
accepted that the Article 12 factors were sufficiently established in relation to the
institution, located in Rankin Inlet, Nunavut.2ü Canada brought an unsuccessful
appeal, which was dismissed in July 2018.20sCanada did not seek leave to appealthis
decision. On April 25,2019, Brown, J. issued an order206 specifying the terms for former
Kivalliq Hall residents making CEP and IAP claims.

¡¡i.

Mistassini

301. ln 2012, the Québec Superuisory Judge, the Honourable Chief Juslice Rolland of the
Québec Superior Court of Justice, issued an order adding the Mistassini Hostels under

Schedule "F'. Bolland CJ limited the eligible timeframe for residence at the Québec
institution as falling between September 1, 1971 and June 30, 1978. A public notice
was circulated under court direction, informing eligible CEP and IAP recipients of their
rights to apply before September 2,2013.202 lt fu¡ther clarifies its scope as: "extend[ing]

only to applications relating to residence at the Mistassini Hostels."
2æ Fontaine v
ÇanadA, ?.011 ONSC 4938.

Ontario Superior Court of Justice, Schedule "4" Notice - Slirland Lake Hlgh School and Crislal Lake High
School have been added to Schedule F of the IRSSA', online al:
htlp://residenti alschoolsetllement.calEnolish Maino/o20PÊge.pdl.

203

2U,

zas Fontaíne v Canada (Altomev Generalï2Q18 NUCA 4,
26 Order of Brown, J. dated April 25, 2019 re: Kivalliq CEP and IAP claims.
207 Québec Superior Court of Juslice, uNotice
- The Mistassini Hostels have been added to Schedule F of
>.
<http:l/rêsidentialschoolsettlernent.ca/M¡stassinio/"20Postef/o20-%20English.odf
the lFlSSA" online:
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E.

lnstitutions Not Added by the Courts

302. ln September2013, the Saskatchewan SupervisoryJudge, the Honourable Mr. Justice
Gabrielson, determined that the Timber Bay Children's Home did not meet the ArtÍcle
12 criteria.zo8 The decision was upheld by the Saskatchewan Couñ of Appeal in
2017,e0s

Augusl

and leave to appeal was denied by the Supreme Court of Canada in August

2018.210

303. ln January 2014, the Alberta Superuisory Judge, the Honourable Madam Justice R.Ë.
Nation, determined that two institutions did not meet lhe Article 12 criteria.z1l Justice
R.E. Nation concluded that neither the Grouard Vocational School/Moosehorn Lodge
nor the Drumheller Vocational High School satisfied the applicable test. The decision
was upheld by the Albefta Court of Appeal In April 2015.212

304. ln October 2014, the Manitoba Supervisory Judge, the Honourable Mr. Justice P.
Schulman, determined that the Teulon Residences did not meet the Article 12
criteria.2l3 Justice Schulman accepted that Canada was involved in the welfare of

students at Teulon, but did not find that that the Article 12 criteria were met. The
decision was upheld by the Manitoba Court of Appeal in January 2017,ne and leave to
appeal was denied by the Supreme Court of Canada in August 2A17.215

305. ln 2A14, Brown J., considered two applications involving Article 12 requests. The first

sought

to add approximately two dozen northem

small-scale residences to the

Settlement Agreement. ln light of procedural deficiencies and delay, the request was

2û8

Fpntaine v Canadg {A,G}.2013 SRQB323.
Fofge-flndjen,Qandl v Canada Ad.2O17 SKQA64.
?1o Lac La Ronge (lndian Band) v Attorney General ol Canada,2017
SKCA 64, leave to appeal to SCC
dismissed, 37815 (09 Auoust 2018).
ztt Fontaine v Aanada {Attornev Generall2gl4 ABQB7.
z1z Aanada (Attornev Generall v Alexis,2015 ABCA 142..
21Å Fonlaine v Canada (Altornev Generail,2t-14 MBQB
2Og.
214 Assembly of Manitoba Chiefs v Canada (Attomey
Ç,eneral) et al.2O17 MBCA 2.
215 Assembly of Manitoba Chíefs v Attorney General
of Canada,z017 MBCA 2.,leave to appeal $OC
dismissed. 37466 {17 Auqust 20171.
2æ Lac,.l.q
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dismissed.2l6 The second sought to add a Belcher lslands tent hostel under Article 12

The request failed due to lack of evidence.

2I7

306. ln January 2018, the Eastern Administrative Judge, Justice P. Perell, determined that

the Foñ William Sanatorium did not meet the Article 12 criteria.elE Perell J found that
none of the Art¡cle 12 factors were met: Canada placed children there primarily for the
purpose of medical treatment rather lhan education, and Canada's involvement in the
institution was generally insufficient. No appealwas taken.

¡.

Coqualeetza, Lac La Biche and St. Augustine

307. One interpretive issue faced on CEP claims involved the dates

of operation for

instilutions listed on Schedules "E" and "F" of the Settlement Agreement. ln respect of
Coqualeetza lFlS, St. Augustine IRS and Lac La Biche lRS, Canada denied CEP claims

on the basis that their operations as IRS instilutions ceased at a particular time. The
matter was judicially considered in 20'13.

308. ln the case of Coqualeetza lRS, Canada argued that it became an lndian Hospitalatter
1941. The applicant argued that there was no time limitation prescribed in Schedule
"E" and that in any case, Canada rernained in control once the institution became an
lndian hospital. Brown

J.21e

concluded thal Coqualeetza was, in fact, two institutions,

Prior to 1941 , it was an lndian residential school but after that date it was no longer an

lndian residential school. This finding confirmed that claimants were ineligible for CEP
at Coqualeetza after 1941.
30g. For Lac La Biche lFlS, Brown J. determined that "Lac La Biche (Notre Ðame des
Victoires)" as listed on Schedule "E" was an lndian residential school up until 1898.
When it re-opened in 1905 it was then a boarding home and not an eligible lRS.

Fontane :/ Cpnada Attornev General.),2O14 BÇSA 1221,'
.
Fontaine v Çanada (Atlamevâeneral).N
218 Fo-ntaine v Canada (Atlorney Generail.2A18 QNSC 24.
21s Fontaine v. The Attorney Generalof Canada,2013 BCSC 356.
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310. ln the same decision, Brown J. determined that St. Augusline IRS operated between
1900 and 1907 as a residentialschooland from 1907 unlil 1951 it was then a "Mission

School" and not an eligible lndian residential school.

VIII. NAC INVOLVEMENT IN REOUESTS FOR DIRECTION

A.

Counsel Gonduct

31 1. In the course of administering

the Settlement Agreement, the courts encountered and

addressed various counsel conduct issues. The NAC's mandate did not specify any

role vis-ã-vlb'counsel conduct issues. However, as some of these issues were raised
by the Chief Adjudicator or the AFN representative on the NAC, the NAC discussed
and, lhrough its members, participated in these matters. However, the NAC received
notice of all related legalproceedings brought under the Settlement Agreement and its

individual members have participated in those proceedings.

312. ln dealing with counsel conduct issues, the supervising courts relied on their inherent
jurisdiction and the following componenls of the Settlement Agreement:

a. The rule against assignmenls at Article 18,01 of the Settlement
Agreement; and,

b. The powers flowing from the appointment of the coufl monitor, as
sel out in the lmplementation Orders.
313. ln addition to the above, in June 2A14, Brown J. appointed an lndependent Special
Advisor to consider complaints about IAP claimants'counsel and, where appropriate,

to refer those complaints to the Court Monitor.220 ln November 2O14, the two
Administratíve Judges of the Settlement Agreement jointly endorsed a protocol
regarding the processing of complaints about IAP claimants'counsel.221

?20
221

Fontarne v Canada lÁ.l{eurev General) {23 June 2014}. Vancouver L051875, (BCSC) (order).
Fontaine v Canada (25 November 2014), BCSC & Ont Sup Ct fioint direction, Brown, J and Perell, J).
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B,

Levesque and the rules against assignments

314. One of the first matters to move forward on a Request for Direction under the Court
Administration Protocol resulted in the December 2Q07 Levesgue decision of the
Supreme Couft of British Columbia.æzThe case involved a lawyer who was engaged
in securing loans for 45 clients using their anticipated CEP compensation awards as
collateral. The lawyer, Ms. Levesque, was a signatory to the IRSSA who prepared a
variety of documentation (Directions to Pay, Assignments of Proceeds of Claim, and
lrrevocabte Assignments of Proceeds) that purported to direct Canada to pay all or pail
of a CEP award to a third-party lender.

315. ln Levesque,Chief Justice Brennerdeclared the lawyer's directions to be nulland void,
given their contradiction of Article 18.01 of the Seülement Agreement (the rule against
assignmenls). Canada could not pay CEP awards to third parties, nor could CEP
claimants assign their interests in such awards to third parties. The rule against
assignments was in place to cure the potential mischief of having eligible recipients
"fleeced of their funds." Chief Justice Brenne/s decision was subsequently upheld on
appeal.223

316.

The Levesque decisions were early landmarks in the jurisprudence relating to the
Settlement Agreement. The interpretive principles established in Levesque were
influential in a number of future decisions, including Ðaniels (MBQg¡zzr and MLGIJ.W.
Fees (BCSC, BCCA, SCC leave denied).z26

C.

Blott: Court protection from "unscrupulous conduct"

317. ln 2011, circumstances involving claimant counsel David Blott became a watershed of
conduct issues under the Settlement Agreement. Mr. Blott propounded a praclice

Fontaine v Çanada {Attornqv GeneralL2o07 QÇSC 1841.
Fontaine v Can ada (Attarnev -G eÛe ral,|, ?oo8 BCC A 329'
Daniels v Ðaniels et al..2A1OMPQB 46; Canada Attornev Generaü v Merchant Law
Grouo LLP.21fi BCCA198.

222

223
22a
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modelwhere counsel could charge fees withoul demonstrating any of the hallmarks of
a solicitor-client relationship.

318. ln the fall of 2011, concerns about Mr, Blott's conduct first emerged as

a resull of

communications between the Blood Band Council and Kathleen Mahoney, the AFN
representative on the NAC. Following discussions with NAC, the former Court Counsel,
Mr. Randy Bennett and the Coutt Monitor were apprised of the concerns.

319. ln October 2O11, the Court Monitorz26 sought court authorization to proceed with an
investigation inlo Mr, Blott.227 The Court Monilor then delivered the results of the
investigation via

a Final Report to the court in February 2012, followed by cer.tain

recommendations, including that Mr. Blott be barred from fu¡lher parlicipation in the
IAP.

320. Parties to the settlement, including Canada, the AFN, the National Consoñium,
Merchant Law Group and Independent Counsel participated in the hearing to make
submissions on the appropriate disposition of the matter.

5, 2A12, following six days of hearing, Brown J. released Reasons for
Judgment prohibiting Mr. Blott's furlher involvement in the lAP.228 Supplemental

321, On June

reasons dealing with costs, liability, and the creation of practice guidelines were issued

in November 2a12.22s

322.The Courl found that Mr. Blott maintained a close association with the private lender
Honour Walk Ltd., on whose behalf he facilitated high interest loans to IAP clients.23o

225

As the delegated authority under lhe lmplementation Orders, the Court Monitor was best placed to make
this application and to seek authorization lo pursue an investigation. However, it should be noted that the Chief

Adjudicator o{ lhe IAP had begun an invesligalion of his own in February 2011, following complaints and
o_9servations made by IAP adjudicators. Moreover, lhe Law Society of Alberta had been engãged since 2009.
22,7 Fontaine v Canada (4G),2A12BC$C
839 t'Btott #1"\ at para't2.
22s

lbidalr/ara2T.

Fontaine v Canada (Attornev Gøneraï.ZQ1?BQSC't671.
230
supra nole 8,
Blall
22s

tL
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Upon receipt of IAP compensation awards in trust for his client-borrowers, Mr. Blott

would then purport to honour "directions to pay', forwarding portions of the
compensation monies to Honour Wdk Ltd. for recovery of the principle, fees, and
interest on the underlying loans. The court also found that in many instances, legal
counsel had not interviewed clients, filed or validated IAP applications, or overseen
docurnent collection, and instead relied heavily on form-fillers to fulfillthese ¡"t¡5.231

323. Significant remedial steps were adopted by the court, including the appointment of the
former Justice lan Pitfield as Transition Coordinator tasked with transferring over 2500

active IAP files to new counsel. The costs of the investigation of the conduct and the
ultimate transition cost over $3 million dollars which was funded by Blott and successor

counsel. ln the case of successor counsel, the funding derived from a levy on the fees
to which they would have been entitled on successful claims in the amount of 1.5% of

the 15% guaranteed fee.
324. As the Transition Coordinator was winding up his work, there were about 147 DNQ files
that Mr. Blott had characterized as "Do Not Qualify", The NAC, initially before the Court

and ultimately by agreement with the Transition Coordinator took steps to ensure that
those DNQ files were reviewed by lndependent Counsel. As a result, 47 DNQ claimanls
were entered into the IAP process, some of which have succeeded.
325. ln 2A14, Mr. Blott was permitted to resign from the Law Society of Alberta in the face
of disciplinary charges which might well have resulted in disbarmg¡t.232

231

232

lbidêl.W*as 41-42.
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D.

Eronsfern: L¡mlted Court lntervenl¡on

326. Following the Blott experience, the court was asked to consider issues arising from the
conduct of claimant counsel Stephen Bronstein. Allegations about Mr. Bronstein's
conduct followed in much the same manner as those regarding Mr. Blott: (i) that he

relied excessively on form-fillers, (ii) that his practice model was unable to provide
clients with adequate seryice, and (iiilthat he was engaged in securing loans forclients

in

consideration

of

forthcoming IAP awards.23s The Bronslein case was also

characterized by Mr. Bronstein's reliance on an individual who "had been convicted
and incarcerated for murde/'as his form liller.2s The individual, himself a former client

of Mr. Bronstein, was alleged to have harassed IAP claimants who lived in the same
area as the convicted murderer and to have demanded payment from them.235

327. Various court hearings were convened throughout the course of the Bronstein matter.
A hearing on the merits was convened in March 2015 before the Brown J. who issued
Reasons in May 2015, in which she declined to remove Mr. Bronstein from practicing
in the lAP. She noted the deficiencies of his conduct, and required him to continue to

submit lo the supervision of a Practice Advisor.236 Noting that her judgment should be

"no exoneration" of Mr. Bronstein or his conduct, the coufi went on to require Mr.
Bronstein to pay the reasonable costs of investigat¡on.237

328. ln June 2017, Mr. Bronstein was the subject of citation by the Law Society of British
Columbia relating to h¡s representation of his IAP clients. As of this date lhe Law
Society of British Columbia indicates that a discipline hearing has not been concluded
on the citation.

233

tu

Fanlaine_v ÇSnada (4tto.rrlqU.General of
¡þid al para 21.

235

lbidalparas2l-22.

236

lbid al para 4.
ztt ¡þídal para 5.

Canadd.2Aß BCSC 717 at para 90
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E.

Manitoba Form-Fillers

329. The Manitoba Court of Queen's Bench dealt with a separate issue of form-fillers in
2014, on request of the Chief Adjudicator of the lAP, That matter involved a wide scale

practice throughout Manitoba where non-lawyers would provide IAP form-filling
seruices for eligible claimants. The services were rendered in consideration of a
contingency of the claimant's eventual IAP award, occasionally by way of a Direclion

to Pay the proceeds to the form-filler.
330. The Honourable Mr. Justice Schulman ruled that the various arrangements between
IAP claimants and form-fillers void ab initioÍar public policy reasons, ln pañicular, the
form-fillers had stepped into a role properly held by legalcounselwïthout a professional
license to do so:

1711

Prohibitions against the unauthorized practice of law are for
the protection of the public, and are even more important in the context
of the Settlement Agreement, where claimants are recovering from
traumatic experiences and are more likely to be in a vulnerable
position as a result.z38
331. The Court also relied upon the rule against assignments, as expounded in Levesque,
as reason to invalidate the underlying transaction.

F.

Other matters

the lndependent Special Advisor also considered and
investigated other complaints arising from the administration of the Settlement

332. The Court Monitor and

Agreement. Some complaints led to disbarments or other sanctions imposed by law
societies.23e

2æ
23e

Fontaine v. Canada Attomev General).2A14 MBQB 113 at para 71.
For example, htto:l/www.laws?cielv.tnb.ca/lay{yer-reçulationldiscinlir,¡g-case'

-djgçsts/documenls/2011lcase disest

1

1
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G.

Production of IRS Documents at Librarv and Archives Canada (LAG)

333. ln the later years of the TRC, disputes arose regarding Canada's document disclosure
obligations. ln the LAC document dispute, Justice Goudggaro interpreted Schedule "N"

of the Settlement Agreement to determine the extent of Canada's documentary
obligations to the THC. Goudge, JA. concluded that Canada was obliged to search and
produce documents housed at LAC to the TRC. He concluded that Canada was not
required to produce documenls which spoke to Canada's response to the legacy of
lndian residential schools,zar

334. Gouge JA. was asked to deny the TRC standing in the litigation on the basis that the
TRC was not a party to the Agreement and should have brought the dispute relating to
documents to the NAC pursuant to Section 7.A1el of the Settlemenl Agreement. The

Court held that lhe preliminary objection was moot as both the AFN and the lnuit
Representatives were also demanding production of the documenls and, as parties to

the Settlement Agreement, had the right to do

H.

so.2a2

THC Access to IAP Records and IAP Records Disposition

335, The TBC soughl access to records generated in the lAP, including IAP applications,
transcripts of testimony at IAP hearings and IAP decisions (lAP Documents). This
raised the issue of the confidentiality attaching to IAP Documents and lhe ultimate
disposition of such documents.

336. All parties to the Settlement Agreement and the Chief Adjudicator recognized the
necessity for confidentiality in the IAP given the sensitive and personal nature of the

information provided

by participants in thal process. The Chief

Adjudicator

unsuccessfully attempted to negoliate a plan with the Chief Commissioner of the TRC
210

Wh¡le a Justice of the Onlario Court of Appeal, Justice Goudge sat ad hoc as a Justice of the Ontario
Superior Court.
241 Fontaine v, Canada 2013 ONSC 684, paras. 84-100. Justice Goudge
said: '. ..Canada says that the TRC's
mandate does not include examinations of responses Canada has made to address the IRS experience. ln
my view, Canada's positíon is correct."(paras.93-94)
?az Fontaine v. Canada,z0lg ONSC 684 at paras. 50-52.
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whereby the claimant would be asked if they consenled to release IAP Documents to

the TBC. The Chief Adjudicator, the TRC and Canada then sought court direction as
to what was to be done with respect to the IAP Documents.

337. The only provision regarding the transfer of IAP Documents to the TRC was in s. 11 of
Schedule "N" (the TRC Schedule) which stated:

lnsofar as agreed to by the individuals affected and as permitted by
process requirernents, information from the lndependent Assessment
Process (lAP), existing litigation and Dispute Resolution processes
may be transfered to the Commission for research and archiving
purposes.
338. ln its Request for Directions, the TRC claimed entitlement to all IAP Documents. Five
Parties to the Settlement Agreement;the AFN, the lnuit Representatives, lndependent

Counsel, the Galholic Church Entities and the Merchant Law Group responded to
support non-disclosure of the docurnents, and their ultimale destruction, based on the

promise of confidentiality set out in the Settlement Agreement.z4s Canada took lhe
position that those records were Canada's documents and thelr d¡sposition would be

govemed by Federal legislation, and Canada supported non-disclosure based on that
legislation, The Chief Adjudicator advocated for the prolection of the IAP Documents

and their non-disclosure unless the individual claimant consented to their release to
the TRC and, later, to the NCTR.

339, The matter proceeded before Perell J. who held that the documents could only be
released to the TRC with the consent of the claimants and that it was necessary to
eslablish a Notice Plan, to be implemented by the TRC, to determine whether claimanls

wished to give such consent. After a 15-year retention period, the IAP Documents to
which no consent was given were to be destroyed.

The National Consortium and the Protestanl Churches supported this position but did not appear in Cou¡1
proceedings.
243
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340. The Ontario Court of Appeal upheld Perell J.'s decision but amended his Order to

include ADR records from the predecessor ADR process and

to have the

notice

program conducted by the Chief Adjudicator rather than by the TRC,

341. The decision was then appealed to the Supreme Court of Canada. Five of seven NAC
part¡es fully pañicipated in the appeals, Canada on the one side and the AFN, lnuit

Representatives, lndependent Counsel and the Gatholic Church Entities on the other
side.

342. The Supreme Couñ of Canadaz4 unanimously upheld the PerellJ. Order, as modified
by the Court of Appeal. lt also held that the records of claimants who had died would

be destroyed consistent w¡th the promises of confidentiality made to them at the lime
of their IAP hearing.

l.

Enhanced Notice Program Regarding IAP Records

343. The Supreme Court of Canada2as accepted thal a notice plan would be an appropriate
process by which to determine the wishes of IAP claimants vis-à-vis the disposition of

their IAP records. The SCC directed lhe Chief Adjudicator to "conduct the notice
program without delay and with full cooperation from the parties, in order to give effecl
to the express wishes of the greatest number of IAP claimants possible".

344. Even before the SCC decision, the Chief Adjudicalor held preliminary meetings with
stakeholders lo establish the framework for the notice plan. The NAC d¡d not formally
participate in the notice plan meetings, although some of its members did.2a6

345. ln January 2018, the Chief Adjudicator brought Requests for Direction lo seek couft
approval for his proposed notice plan. Participants in the ensuing litigation included

Canada, the AFN, the lnuit Representatives, lndependent Counsel, and the NCTR.

zaa

Fantaine v Canada (Attorney Genera[¡,2017 SCC 47.
lbid. at paras 62-63.
240 AFN, the lnuit Representatives, lndependent Counsel and Canada.
24s
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The structure of the notice plan was largely settled during two counsel meetings and
two court hearings, including:
¡ The content of the Records Disposition Notice Program (including notice products,
the distribution phases, the integration of the Resolution Health Support Program,
and Resource Line Liaisons for the AFN and lnuit Bepresentatives);
¡ The Notice Program's cost estimate;
. The consent form to be sent to IAP and ADR claimants;
. Canada's responsibility to fund the Program;
o The disposition process for IAP Documents;
r The appointment of a records agent; and,
. The reporting and accounting requirements incumbent on the lndian Residential
Schools Adjudication Secretariat vis-à-vis the Notice Program.2aT
346. On July 4, 2018, Perell J. released a decision approving the Notice Program consistent

with counsels' agreement. Perell J. went on to reserve limited roles in the Notice
Program for lhe AFN, the Inuit Representatives, and the NCTR, each of whom would

participate in training sessions and staff information l¡nes.248 He reserved the rights of
the AFN and the lnuit Representatives to return to seek more funding at the conclusion
of the first year of the Notice Program.zaeSubsequent to his decision, one of the three
lnuit Representatives withdrew from their reserved role in the Notice Program because
the funding authorized by the Court was insufficient.

J.

Procedural Fairness

347. Commencing in 2010 and continuing until 2017,lhe Chief Adjudicator and some of his

designates began relying upon a construction of the legal concept of "procedural
fairness"

to re-open or reconsider decided ¡AP claims or to grant remedies

which

Canada considered were not provided for under the IAP model. On September 8, 2Q17,

Canada brought

an FFD challenging that pattern of

decision-making

as

a

misapplication of the IAP's terms, Several parties represented on the NAC, including
lndependent Counsel and the AFN participated in that proceeding opposing the relief
sought by Canada.

2a7 Fontaine v, Aanada,2018
248 lb¡d., para 39.
?4E

lb¡d., para 58.

ONSC 4179 at paras 19 and 20.
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348. On January 17, 2018, Brown J. allowed Ganada's RFD and issued

a

prospective

direction to the Chief Adjudicator and his designates, to adhere to the terms of the IAP
model. The Court found that the concept of "lAP Model fairness" rather than 'procedural

fairness'on which some adjudicators had been relying should inform considerations of
fairness in IAP decision-making.

349. The AFN and lndependent Counsel each appealed, alleging various errors of fact, law,

and mixed fact and law. An appeal hearing proceeded before the Br¡t¡sh Columbia
Couñ of Appeal in December 2018. A decísion has yet to be rendered.

K.

NAC Standing

350. The orders approving the IRSSA authorized the NAC, amongst other bodies, to apply

to the Courts for

directions conceming

the implementation, administration

and

amendment of the Settlement Agreement,
351. An issue concerning limits on lhis authority arose in early 2018. A five-member majority
of the NAC voted to bring forward an RFD seeking an interpretation of a provision in
the Settlement Agreement. That provision concerned Canada's obligations to work with

the other parties respecting admissions by Canada that might be relied on by persons
advancing student-on-student abuse claims.zso The RFD also sought a determinalion
whether Canada had complied with those obligations, and, if nol, a remedy that would

allow affected claimants whose claims had been dismissed to have their claim reopened by the Court.
352. Canada voted against bringing the BFD, and subsequently brought

a

prelirninary

motion to have it struck pursuant to s.4.11(10) of lhe Settlemenl Agreement. That
section requires that any NAC vote lhat would increase the costs of the settlement must
have Canada's suppo¡t. Canada's preliminary application alleged that the RFD would
increase the costs of the settlement because it sought to re-open claims that had been

â#See Section V.B

- Student-on-Student Claims,
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dismissed, and that Canada had nol supported it. The NAC submitted that the reopening of claims was sought as

a

remedy from an alleged breach of Canada's

obligations and that s. 4.1 1(10) d¡d not apply.

353. Brown J. altowed Canada's preliminary objection and declined to hear the RFD. She
held that the remedy sought arnounted to a change to the Settlement Agreement that
would increase its cost and therefore could not be pursued without Canada's support.

The NAC251 appealed this decision to the British Columbia Couft of Appeal, which was
heard in December 2018. To date no decision has been released.

354. Shortly after this appeal was filed the issue of standing was raised again, this time by
the Court itself. The Monitor had applied to have a group of Blott files dismlssed without

review or hearing.2s2 The fites were claims that the Blott office had decided did not
qualify for the lAP, and for which no IAP application had ever been filed, referred to as

the DNQ files. A majority of the NAC, with Canada abstaining, voted to participate in
this application to oppose the dismissal of the claims without further action. The
majority considered that some of the files tikely qualified for the lAP, and should be
reviewed by other counselfor that purpose.
355. When the RFD came before the supervising court, Brown J. questioned the NAC's
standing to appear given Canada did not vote in favour of its participation. Brown J.

ruled against the NAC's participation. She subseguently issued reasons holding that
because the NAC's participation in the RFD would involve legal costs for counsel, and
had not been supported by Canada, it therefore was barred by 4.1 1(10).
3SG, Following this decision, some members ol the NAC participated individually in the RFD

to advance the position advocated by the majorily of the NAC, that the DNQ files in
question should be reviewed. Ultimately all parties agreed to this, and a consent order

was entered requiring that the DNQ files be reviewed by other counsel to determine

251
252

Based upon the vole of a majority of five members which did not include Canada.
SeE Section VlllA. Counsel Conduct.
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whether they qualified for the lAP. Given this outcome, the NAC did not appeal the
decision on standing. However, thal decision was referred

to in written and

oral

argument on the existing appeal.

L.

Judicial Recourse

357. Another litigation issue that has emerged post-settlement is the question of judicial
interuention on individual IAP claims. ln the later years of the IRSSA's administration,
many IAP claimants have brought Requests for Direction seeking judicial interuention

of that nature. ln light of lhe resulting jurisprudence, such requests are commonly
referred to as "judicial recourse".
358. The threshold for judiciaf recourse was established in the 2012 Schachter decision of

the Court of Appeal for Ontario.2ss That decision confirmed that appeals and judicial
reviews do not lie from IAP decisions. lnstead, the supervising courts would only
consider IAP decisions in exceplional circumstances, where there is a failure by the

Chief Adjudicator or his designate to comply with the |RSSA.254 Known as the
Schachter threshold, this bright line legal test balanced the contractual goals of the
lRssA.255

359. Litigation

in 2016 represented a watershed in judicial recourse applications,

ln

November 2016, Brown J. iointly heard five Requests for Direction brought by clairnants
seeking iudicial recourse. Many individual NAC members participated in the hearing.

J. issued her Reasons for Decision dismissing all
for Direction, affirming the Schachter threshold in the context of

Later that month, Brown

five

Requests

IAP

zss Fonta¡ne v

Duboff Edwards Haight & Schachîer2012 ONCA 471 lSchachter ONCAI.
lbid at para 53.
255 Settlernent
Agreement, at Preamble at para B.
?54
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compensation decisions and declining to find exceptional circumstances.2s6 Brown J.
also implemented timelines for future judicial recourse applications.zsT

360. ln January 2017, the Court of Appeal for Ontario issued a decision again affirming the
application of the Schachter threshold to IAP compensation decisio¡s.?58 The Court
accepled that the IAP Model was a "complete code" which envisioned a lhree-tiered
decision-making process for IAP claims to be overseen by independent adjudicators
with relative expertise.2se

361 . ln October 201 8, the SCC heard lhe JW

and Reo Law case, which squarely raises the

issue of judicial recourse, including the operative Sct¡achferlhreshold.260

2s Bundled RFDs #1 in Fontaine v Aanada (Atlomey General),2016 BCSC 2218 at paras 184,230 (per
Brown J). See also N.N. and N.R. Appeal in N.N. v Canada (Attomey General),2018 BCCA 105 (allowed in
part by Groberman & MacKenzie JJA, with Huntêr JA dissenting in part).
zs7 Bundled RFDs #f iÞid at para 231.
,

Span¡sh Appeal in Fontaine v Canada (Attorney General) 2017 ONCA 26 at paras 49-55 {allowed by
Sharpe JA, Strathy CJO, and Hoy ACJO). See also Spanish RFD in Fontaine v Canada (Attorney General),
2016 ONSC 4326 (per PerellJ).
25e Span¡sh Appeal, ibldat para 53.
25s

260

See, for example:

a) HEO Fees BFD )n Fontaine v Canada (Attorney General),2015 MBQB 158 at para 23 (per Schulman J).
b) Bundled RFDs f2 in Fontaine v Canada (Attomey General),2O17 BCSC 946 at paras 65-70 (per Brown
J). See also Tourville Appeal in2Q17 BCCA 325 at para 10 (per Savage JA dismissing a mot¡on to extend
time).

c) REO/JW BFD in

Fontaine v Canada (Attorney General),2016 MBQB 159 (per Edmond J). See also
ol Canada v JW and Reo Law Corporation et a1,2017 MBCA 54
(per Beard, Monnin, and leMaistre JJA). Leave to appeal to Supreme Cou¡t ol Canada was granted, and
that appeal remains extant belore the Supreme Court ol Canada and is discussed below.
d) H/M/K HFD in Fontaine v Canada (Attorney General),2017 ONSC 2487 lper Perell J). See also H/M/K
Appeal in Fontaine v Canada (Attomey General),z0l8 ONCA 421 (dismissed by Hoy ACJO and Juriansz
and Miller JJA).
e) Fairness RFD in Fontaine v. Canada (Attorney General),2018 BCSC 63 at paras 76-77 (per Brown J).
Note an appeal has been heard in relation to this matter, but a decision from the British Columbia Court of
Appealhas yet to issue.
f) Shisheesh and C-14114 RFD in Fontaine v Canada (Attorney General),2018 ONSC '103 at paras 154,
159-160, 173 (per Perell J).
g) A-16S00 and H-12159 RFDs in Fontaine v Canada (Attorney General),2018 BCSC 471 at paras 60-62
(per Brown J).
h) K.1423S / Hess in Fantaine v Canada (Attorney General),2018 BCSC 174 (per Brown J).
il Fontaine c Procureur général du Canada,2018 QCCS 998 and Fontaine c Procureur général du Canada,
2018 QCCS 997 (per Couriveau J).
j) SSJSSM RFD in Fontaine v Canada IAGI (September 26, 2011) (ONSC) 00-CV-192059CP (Direction per
Winkler RSJ).
k) J.C. RFD in Fontaine c Canada (Procureur généra$,2A13 QCCS 553 (per Rolland J).
BEOTJW Appeal in The Attorney General
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362. ln its decision released April 12, 2019,20t the SCC by a 5-2 decision, allowed the claim
for judicial recourse although the Judges in the majority gave differing rationales for
their decision.

363. Three

of the majority found that the adjudicators at all levels had imposed an

evidentiary burden on the claimant that was not found in the lAP. This amounted to an
unauthorized amendment of the Settlement Agreement, warranting judicial intervention

under the Schacñfer principle

to enforce the implementation of the

Settlement

Agreernent.

364. The other two Justices, concurring in the result, supported intervention on the basis of
the Chief Adjudicator's concession lhat the adjudicators' decisions were wrong but that

he had no power to conect the error. The two justices held that this concession
exposed a gap in the Settlement Agreement that justified the court stepping in to
achieve a result consistent wilh the Settlemenl Agreement's objective of "promoling a
fair, comprehensive and lasting resolution of lhe legacy of lndian Residential Schools."

365. ln contrast, the dissenting Justices were of the view that the Settlement Agreement
allowed Adjudicators the final word on the interpretation of the IAP provisions and that
there was no "gap" requiring the Court's interuention.

tx.

coNcLustoN

366. The foregoing constitutes the report of the NAC to the supervising Courts with respect
to the fulfillment of its mandate under the IRSSA. ln accordance with the joint directions

of the Administrative Judges, the NAC will bring a Request for Directions before them

l)

ln October 2Q18, the SCC heard the JW and Reo Law case, which squarely raises the issue ol judicial
recou rsei i ncludi n g the operative Schachte r threshold.
m) Grouard RFD in Fontaine v Canada (Attorney General),2015 ABQB 225 (per Nalion J).
26tJ.W. v, Aanada (Attorney General),2019 SCC 20,2A19 SCC 20, available at:
httos:l/www.canlii.orqlen/ca/scc/doc/201 9/201 9scc20i20 1 9scc20.html
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National Consortium

Alex Pettingill
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MlchelThibeult
Catholic Church Organizatlons
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ARTICLE FOUR
IMPLEMENTATION OF THIS AGREEMENT

4.01

Class Actions

The Parties agree that all existing class action statements of claim and
representative actions, except the Cloud Class Action, filed against Canada
in relation to Indian Residential Schools in any court in any Canadian
jurisdiction except the Federal Court of Canada (the “original claims”) will
be merged into a uniform omnibus Statement of Claim in each jurisdiction
(the “Class Actions”). The omnibus Statement of Claim will name all
plaintiffs named in the original claims and will name as Defendants, Canada
and the Church Organizations.

4.02

Content of Class Actions

(1)

The Class Actions will assert common causes of action
encompassing and incorporating all claims and causes of action
asserted in the original claims.

(2)

Subject to Section 4.04, the Class Actions will subsume all
classes contained in the original claims with such modification
as is necessary to limit the scope of the classes and subclasses
certified by each of the Courts to the provincial or territorial
boundaries of that Court save and except the Aboriginal Subclass as set out and defined in the Fontaine v. Attorney General
26

(4)

The composition of the NCC will be one (1) counsel from each
of the following groups:

a) Canada;
b) Church Organizations;
c) Assembly of First Nations;
d) The National Consortium;
e) Merchant Law Group;
f) Inuit Representatives; and
g) Independent Counsel

(5)

The NCC will be dissolved on the Implementation Date.

(6)

Notwithstanding Section 4.09(4) the Church Organizations may
designate a second counsel to attend and participate in meetings
of the NCC. Designated second counsel will not participate in
any vote conducted under Section 4.09(3).

4.10

Administration Committees

(1)

In order to implement the Approval Orders the Parties agree to
the establishment of administrative committees as follows:

a)

one National Administration Committee (“NAC”); and

b)

three Regional Administration Committees (“RACs”).
34

(2)

Notwithstanding Section 4.10(1) neither the NAC nor the
RAC’s will meet or conduct any business whatsoever prior to
the Implementation Date, unless Canada agrees otherwise.

4.11

National Administration Committee

(1)

The composition of the NAC will be one (1) representative
counsel from each of the groups set out at section 4.09(4):

(2)

The first NAC member from each group will be named by that
group on or before the execution of this Agreement.

(3)

Each NAC member may name a designate to attend meetings of
the NAC and act on their behalf and the designate will have the
powers, authorities and responsibilities of the NAC member
while in attendance.

(4)

Upon the resignation, death or expiration of the term of any
NAC member or where the Court otherwise directs in
accordance with 4.11(6) of this Agreement, a replacement NAC
member will be named by the group represented by that
member.

(5)

Membership on the NAC will be for a term of two (2) years.

(6)

In the event of any dispute related to the appointment or service
35

of an individual as a member of the NAC, the affected group or
individual may apply to the court of the jurisdiction where the
affected individual resides for advice and directions.

(7)

The Parties agree that Canada will not be liable for any costs
associated with an application contemplated in Section 4.11(6)
that relates to the appointment of an individual as a member of
the NAC.

(8)

No NAC member may serve as a member of a RAC or as a
member of the Oversight Committee during their term on the
NAC.

(9)

Decisions of the NAC will be made by consensus and where
consensus can not be reached, a majority of five (5) of the
seven (7) members is required to make any decision. In the
event that a majority of five (5) members can not be reached the
dispute may be referred by a simple majority of four (4) NAC
members to the Appropriate Court in the jurisdiction where the
dispute arose by way of reference styled as In Re Residential
Schools.

(10) Notwithstanding Section 4.11(9), where a vote would increase
the costs of the Approval Orders whether for compensation or
procedural matters, the representative for Canada must be one
(1) of the five (5) member majority.

36

(11) There will not be reference to the Courts for any dispute arising
under Section 4.11(10).

(12) The mandate of the NAC is to:

(a)

interpret the Approval Orders;

(b)

consult with and provide input to the Trustee with respect to
the Common Experience Payment;

(c)

ensure national consistency with respect to implementation
of the Approval Orders to the greatest extent possible;

(d)

produce and implement a policy protocol document with
respect to implementation of the Approval Orders;

(e)

produce a standard operating procedures document with
respect to implementation of the Approval Orders;

(f)

act as the appellate forum from the RACs;

(g)

review the continuation of RACs as set out in Section 4.13;

(h)

assume the RACs mandate in the event that the RACs
cease to operate pursuant to Section 4.13;

(i)

hear applications from the RACs arising from a dispute
37

related to the appointment or service of an individual as a
member of the RACs;

(j)

review and determine references from the Truth and
Reconciliation Commission made pursuant to Section
7.01(2) of this Agreement or may, without deciding the
reference, refer it to any one of the Courts for a
determination of the matter;

(k)

hear appeals from an Eligible CEP Recipient as set out in
Section 5.09(1) and recommend costs as set out in Section
5.09(3) of this Agreement;

(l)

apply to any one of the Courts for determination with
respect to a refusal to add an institution as set out in Section
12.01 of this Agreement;

(m)

retain and instruct counsel as directed by Canada for the
purpose of fulfilling its mandate as set out in Sections
4.11(12)(j),(l) and(q) and Section 4.11(13) of this
Agreement;

(n)

develop a list of counsel with active Indian Residential
Schools claims who agree to be bound by the terms of this
Agreement as set out in Section 4.08(5) of this Agreement;

(o)

exercise all the necessary powers to fulfill its functions
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under the IAP;

(p)

request additional funding from Canada for the IAP as set
out in Section 6.03(3) of this Agreement;

(q)

apply to the Courts for orders modifying the IAP as set out
in Section 6.03(3) of this Agreement.

(r)

recommend to Canada the provision of one additional
notice of the IAP Application Deadline to Class Members
and Cloud Class Members in accordance with Section 6.04
of this Agreement.

(13) Where there is a disagreement between the Trustee and the
NAC, with respect to the terms of the Approval Orders the
NAC or the Trustee may refer the dispute to the Appropriate
Court in the jurisdiction where the dispute arose by way of
reference styled as In Re Residential Schools.

(14) Subject to Section 6.03(3), no material amendment to the
Approval Orders can occur without the unanimous consent of
the NAC ratified by the unanimous approval of the Courts.
(15) Canada’s representative on the NAC will serve as Secretary of
the NAC.

(16) Notwithstanding Section 4.11(1) the Church Organizations may
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designate a second counsel to attend and participate in meetings of
the NAC. Designated second counsel will not participate in any
vote conducted under Section 4.11(9).

4.12

Regional Administration Committees

(1)

One (1) RAC will operate for the benefit of both the Class
Members, as defined in Section 4.04, and Cloud Class
Members in each of the following three (3) regions:

a)

British Columbia, Alberta, Northwest Territories and the
Yukon Territory;

(2)

b)

Saskatchewan and Manitoba; and

c)

Ontario, Quebec and Nunavut.

Each of the three (3) RACs will have three (3) members chosen
from the four (4) plaintiff’s representative groups set out in
Sections 4.09(4)(d),(e),(f) and (g) of this Agreement.

(3)

Initial members of each of the three (3) RAC’s will be named
by the groups set out in sections 4.09(4)(d),(e),(f) and(g) of this
Agreement on or before the execution of this Agreement and
Canada will be advised of the names of the initial members.

(4)

Upon the resignation, death or expiration of the term of any
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RAC member or where the Court otherwise directs in
accordance with 4.12(7) of this Agreement, a replacement RAC
member will be named by the group represented by that
member.

(5)

Membership on each of the RACs will be for a two (2) year
term.

(6)

Each RAC member may name a designate to attend meetings of
the RAC and the designate will have the powers, authorities and
responsibilities of the RAC member while in attendance.

(7)

In the event of any dispute related to the appointment or service
of an individual as a member of the RAC, the affected group or
individual may apply to the NAC for a determination of the
issue.

(8)

No RAC member may serve as a member of the NAC or as a
member of the Oversight Committee during their term on a
RAC.

(9)

Each RAC will operate independently of the other RACs. Each
RAC will make its decisions by consensus among its three
members. Where consensus can not be reached, a majority is
required to make a decision.

(10) In the event that an Eligible CEP Recipient, a member of a
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RAC, or a member of the NAC is not satisfied with a decision
of a RAC that individual may submit the dispute to the NAC
for resolution.

(11) The RACs will deal only with the day-to-day operational issues
relating to implementation of the Approval Orders arising
within their individual regions which do not have national
significance. In no circumstance will a RAC have authority to
review any decision related to the IAP.

4.13

Review by NAC

Eighteen months following the Implementation Date, the NAC will consider
and determine the necessity for the continuation of the operation of any or
all of the 3 RACs provided that any determination made by the NAC must
be unanimous.

4.14

Opt Out Threshold

In the event that the number of Eligible CEP Recipients opting out or
deemed to have opted out under the Approval Orders exceeds five thousand
(5,000), this Agreement will be rendered void and the Approval Orders set
aside in their entirety subject only to the right of Canada, in its sole
discretion, to waive compliance with this Section of this Agreement. Canada
has the right to waive compliance with this Section of the Agreement until
thirty (30) days after the end of the Opt Out Periods.
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RECORD OF DECTSTON (NAC)
Record

No.: 001

Date: September 28, 2007
ISS'UE

Addition to paragraph 2 of the CEP Appeal Protocol as follows:

"or in the case of a Cloud Class Member, the person for whom the claim is made died prior to October 5, 1996."
VOTES

FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

X

INUIT
(Gilles Gagne)

CHURCHES
(Alex Pettingill/Rod Donlevy)

INDEPENDENT COUNSEL
(Peter Grant)

Please note that each member has

X

X

five (5) days from the date of receipt to

clarif

the Record
Page

I of2

'

(Alan Farrer)

^-.

r

- '-r - -'ì -- -ì

X

MERCHANT LAW GROUP
(E.F.A. Merchant)

NATIONAL CONSORTIUM

--l __l :=]

X

DETERMINATION
Motion carried with a five (5) member vote.

Please note that each member has

five (5) days from the date of receipt to clarify the Record
Page2

of2

ll

il

RECORD OF DECISION (NAC)
Record

No.: 002

Date: October 12,2007
ISSUE
Service Canada Identity Validation (Guarantor's Delcaration) - issue with respect to the identity documents used to prove identity: SC proposes to
resolve this issue by accepting a Guarantor's Declaration where the applicant has two of the requisite identity documents, neither of which has a
photograph. The guarantoCs declaration would be used to establish identity. The guarantor declaration is similar to the one being used for a change of
name and the guarantor would have to attest to knowing the claimant for at least two years by the names used on the application and appearing on the

identity documents.

vorlES
FOR

AGAINST

ABSTAIN

NO RESPONSE

X

CANADA
(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

X

INUIT
(Gilles Gagne/Janice Payne)

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COIINSEL

X

(Peter Grant)

Please note that each member has

five (5) days from the date of receipt to clariff the Record
Page

I of2

f-- r_ r-- r , [ -

-*---r :--:t - -l

a--

MERCHANT LAW GROUP
(E.F.A. Merchant)

NATIONAL CONSORTIUM
(Alan Farrer/Darcy Merkur)

_

-l

_--

l

:- J -- I ---l

X

X

DETERMINATION
Motion carried with a five (5) member vote.

Please note that each member has

five (5) days from the date of receipt to clariff the Record
Page2

of2
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RECORD OF DECISION (NAC)
Record

No.:

003

Date: October 18,2007
ISSUE
IAP Neutral Chair: Unanimous consent of the NAC is required to support Justice lacobucci's nomination Ms. Mayo Moran as the IAP Neutral Chair.

VOTBS

FOR

AGAINST

ABSTAIN

NO RESPONSE

X

CANADA
(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles Gagné/Janice Payne)

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COI-]NSEL

X

(Peter Grant)

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
Page

I of2

t--- f-

r--:

L-

-

| :

l--

i

--

:--- i-

MERCHANT LAW GROTIP
(E.F.A. Merchant)

NATIONAL CONSORTIUM
(Alan F aner lDarcy Merkur)

--'l

--l

-r

_--.r :-:l

---'ì '---I

X

X

DETERMINATION
Motion Carried with six (6) member votes.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
PageZ
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RECORD OF DECISION (NAC). CLARIFIED
Record

No.: 004

Date: October29,2007
ISSTIE
Proposed Amendment to CEP Appeal Protocol: The proposal calls for the deletion of the words "after stage three reconsideration" contained at

paragraph

I of the CEP Appeal Protocol.

VOTES

FoR

CANADA

AGAINST

ABSTATN

NO RESPONSE

X

(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT
(Gilles Gagné/ J anice Payne)

X

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COUNSEL
(Peter Grant)

X

Please note that each member has

five (5) business days from the date of receipt to clariS' the Record
Page

I of2

i-

-- f*'

r-

f-,

:' t-'-' i-"'

MERCHANT LAW GROUP
(E.F.A. Merchant)

X

NATIONAL CONSORTIUM
(Alan FarrerlDarcy Merkur)

X

DETERMINATION
Motion carried with

a unanimous member vote

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
Page2 of2

CEP AppenL PRoTocoL

Entillemqnt to Appgol
'l

Subject To porogroph 2, on opplicont who has þeen denied his or her
cloim, in whole or in pori, moy qppeol to lhe NAC for o determinotlon os
set out in the CEP Process ond Assessment Protocol.

õ

There sholl

¿-.

be no right of oppeol for oppliconts who hove hod a

CEP

Applicotion denied becouse (o) the school for which they hcve qpplied is
nol on lndion Residentiol School os defined in the Settlement Agreement,
or (b) the person for whom the cfoim is mode died prior to Moy 30, 2005,
or for the Cloud Clos Members who died prior to October 5, 199ó.

fnitiolio[of Appeql
3. An oppliconl moy initiote on oppeol to the NAC by filing on Appeol
with the Trusteet. The form sholl:

(o)
(b)
(c)

4,

Form

osk the opplicont to exploin why he or she disogrees with the
decision of the Trustee,
invife the opplicont to provide ony informotion he or she moy hqve
to support the cioim; ond
provide ony furl.her informolion thot moy be relevont to the
considerotion of the oppeol (ie, if informotion is not ovoiloble, why it
is not ovoiloble),
receipt
of on Appeol Form, the Trustee sholl:
Upon
(o) Record the foct of the receipt of the Appeol Form, the dote of
receipt, ond ocknowledge receipt to the opplicont by woy of
slondqrd form letter
(b) compÍle o record for the NAC consisting of the correspondence
exchonged wifh the opplicont, notes of ony discussion with the
opplicont during lhe reconsiderotion prôcess, copies of ony student
records thot referred to the oppliconl ond documents submitfed
by the cpolicant, if ony; cnd
(c) complefe o form to occompony the flle which indicqtes:
0 the reoson the cloim or port thereof wos denied;
(t¡) whether there is o gop in Primory Documents durìng the
period of fhe opplicotion qnd the extenl of thot gqp;
whct
type of records exist in respect of the school for the
$þ
period in which fhe cloim hos been mode, ond whot if

I Fomtobeùaftd

-2-

úu)
(u)
(d)

onyth¡ng, they disclosed relevont to the informqtion provided
by lhe cpplicont or the opplicction;
whol odditionol records were ovqiloble, whether they were
reviewed ond whqt informotion the odditionol records
disclosed; ond
whether o felephone discussion wqs held with The opplicont,
ond if not, why nof.

o mojority vote, request ony odditionol
documents from the Trustee, which requesÌ the government moy
deny. lf the government denies The request, lhe NAC moy opply to
fhe Courl,

The NAC moy, on

NAC_Heoríng Schgdulg_
NAC heorings moy be conducted by telephone,
During the first year, the NAC heorings sholl occur on the third Thursdoy of

5.
ó.

7.

8.

every month, with the first heoring lo be held on lhe first such doy
following the rnplementoticn Dote.
lf o member of the NAC is unoble to ottend, he or she shqll designofe o
proxy to exercise his or her vote, Such proxy moy be legol counsel who
does not ordinorily porticipoTe in the NAC, or onother member of the
NAC, but such member musi be fqmilior with the oppeols process qnd
hove reviewed the oppecl moteriols. lndividuols designoted must be
from o disclosed pool of ccceptoble individuols. lf o quolified person is
noT ovoiioble, o proxy for lhe NAC member must be provided to onother
member of the NAC.
A member who is unoble to otlend sholl inform the other members of the
NAC qs soon os possible, ond indicote the nome of lhe person who hos
been designoted on their beholl or the member of lhe NAC who hos
been provided with the missing NAC member's proxy.
I

Coordinolion of Appeols
9. The Trustee shall submit o list of oppeols to Ìhe members of lhe NAC os
well os the oppeol files, on or obout the first of each month, to be heord
of the nexl schecjuled heoring dote,
'10, Appeol lists ond files sholl be disemÍnoIed to the NAC members in
electronic formct,
11, Appeols will normolly be heord in the order in which they ore filed.
12, The scheduling and coordinotion of the heoring of oppeols, os set out
herein, shqll be revisited if circumstances wqrrqnt,

Heglnggf,Appçols þy lhe NAC
13, The oppeol procedure shcll be in writing, The NAC will not hold orol
oppeols,
14, An opplicont sholl not be entiïled to more thon one oppeol ín respect of
o clolm.

-J-

15. An cppeol lo the NAC of o decision by the Trustee moy be brought cs of
righÌ within The fime periods seï oul in the CEP Process ond Assessment
Protocol. Appeols to the NAC moy be broughf ofier thoï period only
upon lhe fovouroble vote of of leost five members of fhe NAC, one of
which is the representctive for Conodo or for fhe Churches, or with leove
of the court.
Çrou nd L f o r-on -Appeo l-- the NA.Ç J urisdicli o-n
I

ó,

The NAC sholl review the decision of the Trustee to oscerfoin whether o
moteriol error hos been mode with respect to:
ïhe inferpretofion of the Setllement Agreemenf;
The interpretqtion or opplicotion of lhe CEP Verificotion principles;
The evoluotion of the evidence or informotion presented; or
Any other moteriol grounds roised bythe opplicont,

(o)
(b)
(c)
(d)

Remedies qvçiloble from lhe NAC
17, The NAC moy:
Substifute its own decisíon, ollowing the oppeql ond opproving
some or oll of the opplÌcont's cloim if there is o moÌeriol error
Send the opplicotion bock lo the Trustee for reconsiderqfion, with
directions. which moy include specific questions to be asked of The
oppliconf, or o request to the court, through courl counsel, to direct
the monitor fo review the opplicofion or documents; or
Dismiss the oppeoi.
The NAC moy recommend to Conqdo lhot the costs of the oppeol be
borne by Conodo. ln exceptionol circumstonces, the NAC moy opply to
the cour"t for on order thof Ihe costs of on cppeol be borne by Conodo.

(o)
(b)

18.

(c)

Deci.sion of lhe NA9

.l9,

24,
21

.

lf the legol firm of q member of the NAC is qlso counsel for on opplicont
whose oppeol is being heord by fhe NAC, thot NAC member shcll recuse

himself or herself from heoring thot oppeol ond designote qnother
member of the NAC to exercise his or her vote on the oppecl,
The NAC sholl designote o member oÍ the NAC to oct os responsible for
stoting ond recordlng the Reosons for Decision, Thot person sholl stote the
Reqsons for Decision at the conclusion of the cppeol, and be i'esponsible
for tronscribing ond circuloting those Recsons for Decision,
The Reasons for Decision shatl be circuloted by the responsible member to
the other members of the NAC folfowing eoch heoring, for review ond
correcfion, ïhe members of the NAC sholl provide ony corrections within
'10
doys of receipl of the Recsons for Decision, foiling which the Reasons
for Decision sholl be deemed finol, The opproved or corected Recsons
for Decision sholl then be provided to ihe Truslee, which sholl be
responsible for communicoting the Reosons for Decision lo the gpplicont,

-4-

22,
23,

ond where necessory, octing on the Reosons for Decision by corrying out
reconsiderction steps or moking o CEP poyment.
The Trustee sholl mointoin records of olt NAC oppeol decisions which shqll
be occessible to the NAC members. The Trustee sholl olso mointoin o
copy of the record provided to the NAC.
Members of the NAC sholl delete or destroy oll oppeol records within 30
days of providing o finol decision on the cppeot.

Proces.gh g Tim ef ro fn eg
The following time periods ore set os torgets for the processing of oppeols;
Receipt by Truslee of on Appecl Form to delivery to NAC of appeol
file: nof more thon 30 doys;
From receipf of oppeol file by NAC to heoring: nof more thon ó0

24,

(o)
(lc)
(c)
(d)
(e)

dcys;
From Heoring of oppeol to delivery by NAC of Reosons for Declsion
to the Trustee: not more than 30 doys;
From receipt by Trustee of Reosons for Declsion io delivery of
Reqsons for Decision to opplicont: not more thon l5 dcys; ond
Totol number of doys elopsed from receipt of the Appeol Form lo
.l35
detivery of Reosons for Decision:
doys,

Appeols fiom the NAC
25, Appliconts who ore unsuccessful (either in whole or ln porl) on oppeol to
ihe NAC shoií be informed of their right to qppeot to the courl at the some
time thot they ore mode owore of The Reosons for Decision, oll by woy of
stondord form letter. The stondord form letler sholl furlher inform
oppliccnfs thof, should they chose to initiote an oppeol lo the court, lhey
should request an informotion pockoge from The Trustee,
26, The lnformotion Pcckoge for oppliconts seeking to oppeol to The court
sholl include bosîc instructions for inltioting on oppeol ond a Courf CEP
Appeol Form to be used in connection with fhe oppeol,
27. The bqsic instructions reloting to the qppeol sholl include:
(o) ïhe oppeol sholl be direcled to the two superuising judges under
the Court Administrotion Protocol;
(b) The need lo mcke the opplicotlon by woy of notice of motion to
the courl under the closs proceeding courl file numbei';
(c) ïhe requirement to complete the Court CEP Appeol Form initioting
the oppeol in oddition to the notice of motion;
(d) The requirement to file court fees, where opplicoble; ond
(e) The requirement to serve the notice of motion, togefher with fhe
Court CEP Appeql Form, on the Trustee,
28, The Trustee sholl provide copies of the oppeol documentotíon to counsel
for the courfs, qnd sholl coordinote with counsel in ononging for heorings
of the oppeols where orol heorings hove been requested,

-5lgeq.Lo NAC. Me¡:nbers

29, Wlh respect to fhe NAC tunding os provided in the Setllement

Agreement, no plointiff member representotive sholl be entltled to more
thon I 15 of the ornount ovoiloble for legol fees ond disbursemenls for
seMces performed in thqt monlh,

I

RECORD OF DECTSION (NAC) - CLARTFIED
Record No.: 005
Date: October 30,2007

ISSUE
Prioritization of Elder CEP applications: With respect to the proposition that CEP applications should be processed based on the age of the applicant
(65 years or older) rather than in the order in which applications were received, IRSRC will prioritize applications on this basis. The CARS
programme has the capacity flag all applications where the applicant is aged 65 years and older.

VOTES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT
(Gilles Gagné/ J anice Payne)

X

X

CHURCHES
(Alex Pettingill/Rod Donlevy)

INDEPENDENT COLTNSEL
(Peter Grant)

Please note that each member has

X

five (5) business days from the date of receipt to clarif' the Record
Page

I of2
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:=.--_t

MERCHANT LAW GROUP
(E.F.A. Merchant)

X

NATIONAL CONSORTIUM
(Alan Farrer/Darcy Merkur)

X

---r

--l -*:l

'-'_l

----.l -:*l

--l

-- l

DETERMINATION
Motion carried with a six (6) member vote.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record

Page 2

of2
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RECORD OF DECISION (NAC). CLARIFIED
Record

No.: 006/C

Date: November29,2007
ISSUE
The claims of those individual who received the Advance Payment would be processed without fuither validation. This issue is proposed on two
grounds: first, that group of claimants have already been verified as to residence and second, given that they are the older population of claimants,
much more likely that the records relating to the duration of their attendance will be missing. Hence, the inference and interpolation policies will
likely see most of their claims paid in full.

it

VO:I'ES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT
(Gilles Gagné/ J anice Payne)

X

CHURCHES
(Alex PettingilllRod Donlevy)

X

INDEPENDENT COTINSEL
(Peter Grant)

X

Please note that each member has

five (5) business days from the date of receipt to clarifr the Record
Page 1

of2
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MERCHANT LAW GROUP
(E.F.A. Merchant)

X

NATIONAL CONSORTruM
(Alan Farrer/Darcy Merkur)

X

-

".'] "---l

--

-l

--'-l

-- -ì

""1

-

DETERMINATION
Motion carried with

a unanimous member vote.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
Page2

of2
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RECORD OF DECISION (NAC). CLARIFIED
Record

No.: 007/C

Date: November 30, 2007
ISSTIE
The "Proposal For Resolution of Exceptional Cases" and new "Guarantor Declaration" form from Service Canada were circulated to the NAC
Members for review. Please vote as to whether you favour the proposal as made.

VQTTS
FOR

AGAINST

ABSTATN

NO RESPONSE

X

CANADA
(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles Gagné/Janice Payne)

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COUNSEL

X

(Peter Grant)

Please note that each member has

five (5) business days from the date of receipt to clarifu the Record

Page 7

of2

X

MERCHANT LAW GROUP
(E.F.A. Merchant)

NATIONAL CONSORTIUM
(Alan Farrer/Darcy Merkur)

X

DETERMINATION
Motion carried with a six (6) member vote.

Please note that each member has

five (5) business days from the date ofreceipt to clarify the Record

Page2 ofZ
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Common Experience Payment
PROPOSAL FOR RESOLUTION OF
EXCEPTIONAL CASES FOR APPLICANTS WITHOUT
REQUIRËD IDENTITY DOGUMENTS

lssue
Service Canada is encountering exceptionalcases where:

a) The applicant has insutficient identity documents (e,9. does not have a birth
b)

certificate and has only one of the four other required identlty documents)
and/or;
The applicant does not have any of the required identity documents (e.9.
homeless/transle nVincarcerated),

Proposed Resolution:

rl

When encountering such situations, Service Canada's first step is to recommend
that the clients attempt to obtain the required identity documents. Thls however is
not always possible.
Servlce Canada is proposing to validate the identity of applicants without the
required documents inltially using Service Ganada databases and, lf these do not
return any information regarding the applicant, then we are proposing that other
federal departments/agencies be asked to assist in valldating the appllcant's
identlty.

A. Service Canada will obtain the applicanfs written consent to verify the
applicant's personal information by accessing the followlng Service Canada
databases:
a

a

a

O

Old Age Security (OAS) database- covers population 65 years and
older;
Canada Penslon Plan (CPP) database- covers population who have
contributed or are contributlng to lhe CPP, recipients of disability
benefits, and/or suryivors benefits and those over 60 years of age;
Ëmployment lnsurance (El) database (OLIS -Onllne lnsurance
System) - covers population currently unemployed and collecting
benefits.

The following personal information will be validated:
FÌrst Name (and initialif available)
Last Name

o
o

1

.
.
.
.
.

tl

Date of Birth
Mothefs last Name at birth
Father's first name
Gender
Address

Once the applicant's identity has been validated the appllcant would be required
to submit a Guarantor Declaration, demonstratlng that the applicant ls known by
the name being used on the application.

B. lf the Service Canada databases do not rêturn any information regarding the
applicant, then we are proposing that the foflowing federal departments/agencies
be asked to assist in validating the applicant's identlty:

.
.
.
.

o

lndian and Northern Affairs Canada (INAC) using the lndian Register
database - covers First Nations
Health Ganada (HC) using the Status Veriflcation System databasecovers lnuit population receiving health care beneflts
Canada Revenue Agency (CRA) using the IDENT database - covers all
Aboriginaltax payers and those in recelpt of Child Tax Benefits
Correctional Seruice Canada (CSC) using the Offender Management
System - covers incarcerated, recently paroled

Written consent of the applicant would be obtained. The database to be used in
the identity validation will be dependent upon the outcome of the discussion with
the applicant,
Similar data elements as outlined for Service Canada would be validated. The
specific elements to be validated would depend on their presence ln the
database(s) of the respective department.
Letters of Understanding would be entered into between Service Canada and
each relevant federal department / agency to describe the process and agree to
provisions surrounding the protection of personal information.
Given the increasing number of Guarantor Declarations used in the CEP
application process, Servlce Canada is proposing to amalgamate all Guarantor
Declaration forms into one Guarantor Declaration that could be used in any
scenario which requires a guarantor declaratlon (refer to Annex A for the
proposed new draft Guarantor Declaration).

r6
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Government Gouvernemenl
of Ganada du Canada

ANNEX A
DRAFT
Protected B When Completed

I
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lr*oN
wHO RESTDED AT TND|AN RES¡DENTIAL SCHOOL(S)

EX'ER¡EN.E pAyMENr FoH F'RMER sruDENrs

PLEASE

P

GUARANTOH DECLARATION
Used to support ldentlty validation of Appllcant (Former Student or Personal Representatlve)
Must be accompanied by CEP applicatlon

This Guarantor Declaration will be accepted to establish that the current name used by the
applicant in the GEP applicatlon is the same name by which the applicant is known to the
guarantor. Service Canada may contact the guarantor to verlfy their declaration.
Please place a check mark against the statement below that applles to your situation.

This Guarantor Declaration is submitted when the Common Experience Payment (CEP) applicant cannot:

Ü
Ü
f)

SuUm¡t an ldentity documEnt wlth a photograph as requlred in support of the CEP application.

Obtain the ldentlty document(s) requlred in support of the GEP application.

O¡taln the identity documents outlined ln thE CEP application that support a change of name.

;r,

ensure that a completed and signed applicatíon for the Common Experience Payment along with the
supporting documentation (e.9. Ídentity documents) where relevant, is afso submitted. Service Canada may
contact the persons identilied in thís form to verify their declaration,

1. APPLICANT'S ¡NFORMATION

ü Mr. ü Mrs.

Cl

First Name(s)

Miss

[]Ms

frliddle Name(s) (if appllcable)

Last

Name(s)

Year/Montlr/Day

Current Address:

Clty/Town/Communlty

(P.O. Box, Street No., Street, Apt., H.R.)

P

PostaltìZlp Code

rovi nce/Terrlto ry/State

Gountry

()
of Birth (YYVY/MIIVDD) Telephone Number

CEP Application Reference Number

(lf known)
For assistance completing thls form, please call Servlce Canada at 1-866-699-'1742

Canadä

(TlY 1-800-926-9105),

!*r
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ANNEX A
DRAFT
Protected B When Completed
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Tslct¡Rrune
My signature/mark indicates that the information I have provided in this lorm is true and accurate, I acknowledge
that knowingly making a false or fraudulent statement could result in crimlnal prosecution. I understand that
every form is subJecl to verification.

Slgnature

Year

I Month / Day

I understand that the information requested in this form is required for the admlnlstration of the Common
Experience Payment. I understand that personal information is protected under the Privacy Act and the
Department of Social Development Act (DSD Ac$. I have the right to request access to my personal lnformatlon
pursuant to the Prlvacy Act, and I am aware that the informatlon may be used or disclosed within the conditions
set out in the Privacy Act, DSD Act and outlined in the Personal lnformation Bank (HRSDC PPU 100).

3. SIGNATURE WITH A MARK
lf signed with a mark (for example symbol/"X"), the mark must be made in the presence of a witness. A witness
may be a relative.
ThE witness must provide the following informatlon:

}*rr*s

TNF.RMAT.N

Flret Name(s)

Middle Name(s) (lf applicable)

Last Name(s)

Relationship to the Appllcantr
Address of Witnees:

(P.O. Box, Street No,, Street, Apt., H.R.)

Provlnce/Territory/State

PostalZlp

CltyÆown/Community

Code

Country

hr#,ouffi*

lf signed with a mark, the witness must also sign the following declaratlon:
I have read the content of thls form to the applicant who understands and confirms the complete content and who
made his or her mark ln my presence.

Slgnature of Witness

Year/ Month lDay

For asslstance completing this form, please call Service Canada at 1-866-699-1742 (T'fY 1-800-926-9105).

Canadä
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ANNEX A
DRAFT
Protected B When Completed
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LANGUAGE PREFERENCE

tNFoRMAT¡oN

]UARANToR

[J tur. ü Mrs. t] Miss []

Ü English Ü

n¡s.

lrench

Last Name(s)

Firet Name(s)
Mlddle Name 0f applicable)
5. MAILING ADDRESS OF GUARANTOR

Name of organlzatlon (lf applicable)

Gity/Town/Gommunity

(P.O, Box, Street No., Street, Apt., R.R.)

Provi nce/Territo ry/State

Country

PostalZlp Code

NUMBEHS OF GUARANTOR

()

()

(

l'lome

BuSiness

CelUOther

7. OCCUPATION

OF GUARANTOR

Please lndlcate your occupation:

I
t

Cn¡et or Counclllor of Flrst Nations Band Council

Councll

Members of the Saskatchewan Provlnclal Métis
Councll

n

Dentlst

[ Ëxeoutlve Offlcer of Nunavut Tungavik lnc
Ü Executive Offlcer of lnuvlalult Reglonal Corporation
and of the slx (6) lnuvialult Gommunity Corporatlons
(Northwest Territories)

fJ

[
I

Executive Oflicer of Maklvik (Northern Quebec)

Juoge
Lawyer (member of a provinclal bar associatlon)
Notary in Quebec

fl

I
f]

ueoicaldoctor

I
n

Notary publlc

fJ

Pharmaclst

Councllol the Métls Settlements GeneralCouncll
and Membels of the Saskatchewan Provlnclal Métls

fJ

)

Maolstrate

Mlnister of retlglon authorized under provinclal law to
perlorm marrlages

Optometrist

I Pot¡ce officer (municlpal, provinclalor BCMP)
X Postmaster
fl erinctpal of a prlmary or secondary school
Ü Prolesslonalaocountant (APA, CA, CGA, CMA, PS,
HPA)

I
n

Professionalengineer (P. Eng., Eng. ln Quebec)
Senior administrator ln a community college
(lncludes CEGEPS)

Ü Senlor adminlstrator or teacher ln a unlversily
I Soclal Worker with MSW (Masters ln SoclalWork)

For asslstance completlng thls form, please call Servico Canada al 1-866-699-1742 OTY 1-800-926-9105).

Canadä

ìt

Sl

Government GouvErnemenl
ol Ganada du Canåda

ANNEX A
DRAFT
Protected B When Completed
4

In

I

Mayor

Veterinarlan

8. GUARANTOR DECLARATION
I hereby declare that I have known the applicant as
(PLËASE INSEHT APPLICANT'S FULL NAME) personally for at least TWO years. My signature indlcates that
ihe informatlon I have provided in this form ls true and accurate. I acknowledge that knowingly making a false or
fraudulent statement could result in criminal prosecution. I understand that every form is sublect to verificatlon.

Name

(print)

Guarantor's

Slgnature

Year/Month/Day

I understand that the information requested ln this form is requlred for the admlnlstration of the Common
Experlence Payment, I understand that personal informatlon is protected under the Prlvacy Act and Department
of Social DeveÍopment Act (DSD Act). I have the rlght to request access to my personal lnformation and am

aware that the iriformation riray be used or dlsclosed withln the conditlons set out in the Privacy Act, DSD Act and
outllned in the Personal lnformation Bank IHRSDC PPU 1OO).

to:
CEP Processing Centre
706 Yates St.
P.O. Box 8729 Stn Central
BC V8W3S3

ü
For asslstance completing thls form, please call ServlcE Canada at 1-866-699-1742 (TTY 1-800-926-9105).

Canadit

lì

RECORD OF DECTSTON (NAC)
Record

No.: 008/C

Date: January 17,2008
ISSUE
The Oversight Committee of the Independent Assessment Process is seeking approval of the National Administration Committee for a Practice
Direction as outlined in the memorandum from Daniel Ish, Chief Adjudicator, IAP, dated January 16, 2008:

reTES

FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT
(Gilles Gagnél J anice Payne)

X

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COTINSEL
(Peter Grant)

X

Please note that each member has

five (5) business days from the date of receipt to

clarif

the Record
Page

I of2

--_

MERCHANT LAW GROUP
(E.F.A. Merchant)

X

NATIONAL CONSORTIUM
(Alan Farrer/Darcy Merkur)

X

r -- I -"--ì ---l

' -l -- l

DETERMINATION
Motion carried with

a unanimous member vote

Please note that each member has

five (5) business days from the date of receipt to clariff the Record
Page2

of2

I
I
Alan Faner,
Chair, National Administration Committee

Memo to:

I
Catherine Coughlan,
Secretary, National Administration Committee
l

From:

Daniel Ish,
Chief Adjudicator,IAP

Date:

January 16,2008

Re: Practice Direction
The Oversight Committee of the Independent Assessment Process is seeking approval of the
National Administration Committee for a Practice Direction that it approved at a meeting on
January 15, 2008. If approved by the NAC, the Practice Direction will be issued by the Chief
Adjudicator IAP to all adjudicators. This approval is being sought under para. III, r, of Schedule
"D" (the IAP Model), which is found at page 16.
The proposed Practice Direction is intended to govern the application of the preliminary case

found atpara.III, n, viii of the IAP Model (page 8). The members of the
Oversight Committee are unanimous in their approval of this direction. It will have the effect of
compressing into one hearing evidence with respect to whether a prima facie case exists to
justi$ a complex track hearing and evidence with respect to the substantive issues.
assessment provisions

The Practice Direction reads as follows

In the complex issues track, when a case is ready to proceed to hearing:
o

o

The IAP Secretariat will arrange the initial hearing for the taking of
all of the Claimant's evidence. The Claimant will answer all questions
put by the adjudicator. Based on the Claimant's evidence, the
adjudicator will make an assessment of credibility and determine
whether there is a príma fací¿ basis to support a claim within the
complex track.
lf a príma føcÍ¿ basis to support a claim within the complex track is
not made out, then the claim will continue (in the same hearing) under
the standard track unless the only allegation in the claim is in the
Other Wrongful Act category in which case the claim will not
proceed.

"l
2

I
o

o

o

o

within the complex track is
made out, then the adjudicator shall arrange for expert assessments
required by the standards set in this IAP. The IAP Secretariat will
also make anangements for hearing the evidence of any witness in
relation to the claim or any alleged perpetrator.
on the receipt of expert and/or medical evidence or at any point if
such have been waived, the government and the Claimant may

n a prímafacie

basis to support a claim

attempt to settle the claim having regard to the available evidence, the
preliminary assessment of credibility, and all other evidence.
If attempts to settle are not madeo or if attempts are unsuccessfulo then
the claim will proceed to conclusion and decision, including recalling
the claimant if appropriate circumstances exist.
It is intended that this direction, or any interpretation of it, should not
detract from any procedural or substantive rights of a claimant or
other party that are provided in the IAP.

This proposed Practice Direction accomplishes the following:

¡

will flow smoothly through the entire IAP. Every case ready for hearing, whether
in the standard or complex track, will first proceed with the claimant's evidence' If it
Cases

turns out that a complex issues track claim should have proceeded under the standard
track, it can move in ttrat direction immediately after the claimant's evidence without the
need to recall the claimant or have another hearing.
a

a

In many cases the parties will only have to get together once, for the claimant's evidence,
rather tiran for a pieliminary assessment hearing and a final hearing later. This will avoid
ümecessary delays due to scheduling of two hearings instead of one. Benefits of this
include lesi time to the conclusion of a case, lower cost hearings, and less potential to revictimize the claimant.
The process avoids the unnecessary delays that might result from new or more detailed
discl,osures of abuses or harms late in the process at the second hearing'
The process allows for witness and POI testimony to proceed without having to wait for
the sècond hearing with the claimant, which second hearing occurs later in the process
under the current b.viii.

a

Adjudicators will have detailed evidence with which to assess the claim and on which to
ins-truct experts. Preparation of directions to experts will take less time and will therefore
be less costly. Experts will make their assessments based on detailed evidence. Expert
assessments will likely take less time because the expert will already have detailed
information from the transcript. Directions to the experts will, therefore, be based on
concrete evidence already heard rather than possibilities.

'l
J

-l
.

This process results in a proper record of all proceedings, thereby meeting the procedural
fairnéss requirements in administrative law. The proposed process will result in all
claimants' having a right of review under the IAP.

o

The hearing pïocess
greatly reduced.

o

In addition, a pre-hearing management conference (normally by conference call) is
contemplated to allow the parties and the adjudicator to assess the readiness of the claim
to proceed in the comPlex track'

I

will be completely transparent

and the risk of inconsistencies

will be

Overall, this amendment will maintain the spirit and intent of the complex issues track provisions
while at the same time creating a more streamlined, more sensitive, timelier, and less costly
pfocess.

Attached as Appendix "A" is a graphic illustration of the proposed process.

If further information is required, or a more complete justification is sought, please advise me.
V/e ask that this matter be given a high priority status for the NAC since IAP cases are now
being scheduled and heard.

I

I

I
I
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RECORD OF DECTSION (NAC)
Record

No.: 009/C

Date: February 15,2008

ISUE
The National Administration Committee approved the form of the CEP Protocols (as circulated on February 15, 2008) for delivery to the Courts:

VOTES

FOR

AGAINST

ABSTAIN

NO RESPONSE

X

CANADA
(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles Gagné/Janice Payne)

CHURCHES
(Alex Pettingill)

X

INDEPENDENT COUNSEL
(Peter Grant)

X

Please note that each member has

five (5) business days from the date of receipt to clarify the Record

Page

I of2
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MERCHANT LAW GROUP
(E.F.A. Merchant)

X

NATIONAL CONSORTruM
(Alan Farrer/Darcy Merkur)

X

DETERMINATION
Motion carried with a unanimous member vote.

Please note that each member has

five (5) business days from the date of receipt to clarifi the Record

Page2
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RECORD OF DECISION (NAC). CLARIFIED
No.: 010/C
Date: March20,2008
Record

ISSIIE
Service Canadais proposing certain amendments to the current identity documentation requirements with respect to a Common Experience Payment
(CEP) application. The amendments will clarify identity requirements and establish alternative documentation to expedite the processing of CEP
applications. The proposal from Service Canada (with minor additions from the NAC) outlining the specifics is attached to this Record of Decision.

VOTES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT
(Gilles Gagné/ J anice Payne)

X

CHURCHES
(Alex PettingilliRod Donlevy)

X

INDEPENDENT COUNSEL
(Peter Grant)

X

Please note that each member has

five (5) business days from the date of receipt to clarifu the Record
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X

MERCHANT LAW GROUP
(E.F.A. Merchant)

NATIONAL CONSORTruM
(Alan Farrer/Darcy Merkur)

"- -_l

X

DETERMINATION
Motion carried with six (6) member vote

Please note that each member has

five (5) business days from the date ofreceipt to clarifr the Record
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Servlcs Canada ls proposlng certaln amendments to the current identlty documentation .
requirements wlth respact to a Common Experlence Payment (CEP) appllcation..Amendments
wlliclarlly ldentity requiremenæ and establish altematlve documentatim to expedlte the
processhg ol CËP aipllcations. Specilically, Service Canada ls seeking th€ NACs ooncurrence
úv¡tn he proposals sot out below on lhe lollowing issues:

1)
'

2l

Publlc Guardian and Trustee (PGT)
Valldatlon of ldentlty of PGT official/ Employee cards
Documentation ln sirpport ol Mental lncompetence (includlng medical notes older

ilþ

than two years)

Cerliflcatlon of Former REsidents' ldentity Documents - PGT and lndlan and Northem Allalrs
Canada (INAC)
Guarantor statement

þ

3) Proof ol Death

þ

1-

Acceptance of alternate documents

Publlc Guardlan and Trustee (PGT)

Background

tl

The PGT's across Canada operate under provlncial or tenitorial law to protect the legal rights and
llnancial lnlerests of chlldren, to provide asslstance to adults who need support for flnanclal and
personal decision making, and tó admlnlster the estates of deceased and missing p€rsons where
lhere ls no one else able to do so.
When managlng the financial atlalrs of an Indlvldual, estate or trust, the PGT observes prudent
business pracUões and ls bound by both common law and slalutoryflduclary principles
associated wlth a Trustee or Agent.

lesues
Wllh respect to GEP appllcations made by a provlncial or territorial PGT on behall on thelr cllentg,
Service Canada has encountered lssues wlth respacl to:
The lypes of identity documenls lhat must be submltted by provincialor territorial PGTs
acting as the Personal Representative for former IRS residenl; and
The types of documentatlon that may be accepted as proof of mental incompetence.

o
o
l-

.Valldatlon ol ldenlltv of PGT offlclal

The CEP Appllcatlon for Personat Bepresentalives and Eslates states in Section B, # 4, that the
Personal Representatlve applylng on behalf of a minor, menlally lncompetent or Bstiate must
submlt certain identlty documents supportlng thelr own ldentlty, ln addltlon to submlttlng the
required ldentlty documents in supporl ol the lo¡mer studenl's ldentlty. ln partlcular, the
apfication reqúlres Personal Representatlves lo submit an orlginal birlh cErtificate or a copy of
dovernmenl lD or a certifled true copy of two (2) of the lour (4) ldentlty documenls stlpulated on
the appllcatlon (one must have a photograph).

jo
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Proposed Solutlon for PGT ldcntlflcatlon
As lt ls not clearly speclfled in the CEP appllcation, Service Canada is proposing that PGT
employees, when actlng as personal representatives of former students, can submit a copy of
helr Government !D as prool of thelr identity. In addltlon, Service Canada wlll require a letter, on
PGT departmental letterhead, from an aulhorized provlnclalor territorialgovernmenl olliciallistlng
hose employees who, in thelr capaclty as caEeworksrs, may eubmit CEP applicatlons on behall
of lhelr cllenls. The letter wlll lnclude:

.
r
r
.

Employee's fullname,
Employee lD number,
Employee contact telephone number, and
Signature of lhe provlnclal or tenitorial Public Guardian and Trustee.

ln tha event the PGT organisatlon ¡s not able to meel lhe requirements liEted above, the PGT
employees applying on behalf of formEr IRS residents will be requlred to provide personal identlty
documents as stipulated wlth lhe application form.
Note: thE relerence to a copy of Government lD listed on the CEP Application Form was lnlended
for offlclals wilh lhe Federal Department of lndian and Northern Affalrs only. With respect to
govornmenl ldentity documents lor the various PGT organlsatlons, the content of the different
identlty documents varied widely lrorn provlnce or lenllorlal to provlnce or lerritorial and did not
necessadly meet Federal identily standards. Hence, the additional safeguard ol the conlirmation
letter slgned by the Provinclal Public Guardian and Trustee was added to the validation process.

1h..,, - Documentatlon ln suoogfl.gf Mental Incomoetenc¿
The CEP Application for PersonalRepresentatives or Eslate states, ln Sectlon A, # 5, that "a
slgned medlcalstatement by the attending physlclan musl be submltted with your application
form lf you are applylng as the legal Personal Representatlve for lhe former sludent who is
mentally incompetent.'The applicant ls required to check a box confirm¡ng that they have
attacfred a copy of this slgned medical statement. ln addltlon, Eection C of the application form
states the follow¡ng:
"To apply for the Common Experlence Payment on behalf of a fo¡mer student who ls mentally
lncornpetenl, an attending physlcian musl attEst lo the former student's lncompetence. A slgned
medlcalstatement or report must be submltted on the attendlng physlcleF'g-!-e.Sgrhead attesllng to
the former sludent's lncapacity to sell*epresent due to belng mentally incompelen[ The signed
stalement or r€port must be dated rLo earlier than two years orior lo the submlsslon of the
Common Experience Paymenl appllcatlon lorm'. (Underlinlng added).
Service Canada has been advised by provincial PGTs that lhey may not always be in a position

lo meel these requlremenls and have provided samples of the documentation thal they are
proposlng to submlt wlth CEP applications ln lleu of the physician's stalemênt that ls cunent to
two (2) y€ars,

Propoeed Solutlon
Servlce Canada is proposing that the PGTs be euthorized to submil, depending on the
clrcumslances,

o
.

a court order declarlng an lndlvidual, by reason of mental lnfirmlty arlsing lrom disease, age
or othenuise, incapable of managlng his/her aflairs.
a physician's stalement that ls currenl to five (5) years as opposed lo every two (2) years.

Servlce Canada Submlsslon to lhe NAC
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a

a certlflcate of inoapaclty declaring the individual incapable of managlng his/her financlaland
legal affalrs because of menlal hfirmity iesued pursuant to provincial or territorial slatutes
(e.9. Province of B.C. Certlflcate of lncapaclty). The effect ol these Certificates ¡s that the
provlnolalor territorial PGT ls the declared the legalpersonal representative of the applicant.

Service Canada is recommending the implemsntatlon of thls approach.

2-

Certlflcatlon of Former Besldents' ldentlty Documents - PGT and lndian and
Northern Aflalrs Canada (INAC) -

þ

G¡¡arantor alatement

As stipulated in the applicatlon, the applicant appl$ng on behalf of a former student must provide
identlty documents for the former resident. ln cases where the original Birth Ceftilicale ¡s nol
provlded, orlglnal or cerllfied coples of two (2) of the four (4) secondary ldenlily documenls may
be provided. lt ls antlclpated that most PGT appllcations willbe submltted by mail. Hence, il is
most llkely thãt secondary ldentlty documents provlded wlll be certllled copies as opposed lo

orlglnals.
ln discussion with PGT organÍsatlons, it became evident the most likely source for the cerlif¡cation
of the former resldenls' secondary ldentlty documenls are lawyers or Commlssioners of Oaths
working lor the PGTs. However, PGT caseworkers, lawyers and Commissioners may not
personally know the clients ln question or, as is often thE case, have not kno¡rn lhem for at least
two (2) years. We recommend an amendmenl to the guarantor statement ln these cases.

Proposcd Solutlon

tffi

The proposed Guaranlor statement ls:
"l certlfy thls ls a true copy of the original and that the image is a true likeness of the appl¡cant.
am a Canadlan cltlzen."

I

ln cases where PGT employees can not get a guarantor lo certify documents, they can go lnperson to a Servlce Canada Centre to hand dellver alllhe CEP applicatlons along with otiglnal
identity documenls to a Servlce Canada agent. The agent would then process the applicatlons
and retum the original documenls immediately to the case worker. Copies certilied by a
guarantor would then not be neEded.

3þ

Proof of Death
Acceptance of altcrnatc documents

The CEP Appllcation specllles the llsl of documents that may be submltted wlth a CEP
appllcatlon as proof of death. Other forms ol Proof of Death however have been submitted with
CEP Appllcations and that, while not on lhe llst of acceptable documenlatlon, would provide
eufficlenl proof ol death.

Proposed Solutlon
Servlce Canada ls proposlng to accept the lollowing documentation âs acceptable proof of death
as they clearly demonstrate that a partlcular indlvldual ls deceased:

.
o
.

Coroner'eCertiffcate,
Cedificate of Cremation, or

BurialPermit

Servloe Canada Submlsslon to lhe NAC
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Lon€rfrom the Dlreclor of a funeral home or an administrator ol a hospitalor cllnlc
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RECORD OF DECTSTON (NAC)
Record No.: 01l/C
Date: April17,2008

ISSUE
The Oversight Committee is proposing to make the following changes to the text of the original Schedule P release as follows

o Remove paragraph 13 of the original Schedule P that can pose a problem to claimants who may be eligible for a Common Experience Payment
(cEP)
¡ Correct a terminology effor: references to the "Individual Assessment Process" to be changed to "Independent Assessment Process"

VOTES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

X

INUIT
(Gilles Gagné/Janice Payne)

CHURCHES
(Alex PettingilllRod Donlevy)

Please note that each member has

X

five (5) business days from the date of receipt to clarifr the Record
Page
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I

TNDEPENDENT COUNSEL
(Peter Grant)

X

MERCHANT LAW GROUP
(E.F.A. Merchant)

NATIONAL CONSORTIUM
(Alan Farrer/Darcy Merkur)

tì

X

X

DETERMINATION
Motion carried with a five (5) member vote.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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RECORD OF DECTSTON (NAC)
Record No.: 012/C
Date: September 12, 2008

ISTIE
All fîles currently under Reconsideration will

be reviewed by INAC Research with a view to reconsidering the additional materials or information
provided by applicants and in the cases where names are provided by applicants of individuals who attended or were employed at the Residential
School, those names will be researched to determine if they resided or were employed at the school during the years under reconsideration and the
results of such research shall be provided to the NAC.

VOTES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT
(Gilles Gagnél J anice Payne)

X

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

Please note that each member has

five (5) business days from the date of receipt to clarifu the Record
Page
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INDEPENDENT COUNSEL
(Peter Grant)

'-l

--__-l '--ì

-*-l
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-'--l

x

MERCHANT LAW GROUP
(E.F.A. MerchantÆvatt Merchant)

X

NATIONAL CONSORTIUM
(Alan Farrer/Darcy Merkur)

X

DETBRMINATION
Motion carried with

a unanimous member vote.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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RECORD OF DECTSTON (NAC)
Record No.: 013/C
Date: September 12, 2008

ISSUE
under Appeal will be reviewed by INAC Research with a view to reconsidering the additional materials or information provided by
applicants either at Reconsideration or on the Appeal Applications and in the cases where names are provided by applicants of individuals who
attended or were employed at the Residential School, those names will be researched to determine if they resided or were employed at the school
during the years under appeal and the results of such research shall be provided to the NAC.

All files currently

vorus
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles Gagné/Janice Payne)

CHURCHES
(Alex Pettingill/Rod Donlevy)

Please note that each member has

X

five (5) business days from the date of receipt to clarifi the Record
Page
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INDEPENDENT COUNSEL
(Peter Grant)

X

MERCHANT LAW GROUP
(E.F.A. MerchantÆvatt Merchant)

X

NATIONAL CONSORTIUM
(Alan Farrer/Darcy Merkur)

X

- j

-

I

--I

I

ì

DETERMINATION
Motion carried with

a unanimous member vote.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
Page2
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RECORD OF DECTSTON (NAC)
Record No.: 014/C
Date: September 12,2008

ISSUE

In all cases either under Reconsideration or under Appeal, where applicants have provided names of supporting individuals, the Trustee
the applicants that the supporting individuals must provide INAC Research or the Trustee with the supporting information in writing.

will advise

VOTES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles Gagné/Janice Payne)

CHURCHES
(Alex Pettingill/Rod Donlevy)

Please note that each member has

X

five (5) business days from the date of receipt to clari$ the Record
Page
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INDEPENDENT COUNSEL
(Peter Grant)

--j

(

"J

I -"1

-'l

''ì

'

X

MERCHANT LAW GROUP
(E.F.A. MerchantÆvatt Merchant)

X

NATIONAL CONSORTIUM
(Alan Farrer/Darcy Merkur)

X

DETERMINATION
Motion carried with

a unanimous member vote.

Please note that each member has

five (5) business days from the date of receipt to clari$ the Record
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RECORD OF DECISION (NAC) _ AMENDED . CLARIFIED
Record

No.: 015/C

Date: January 16,2009
Date (AmendmentNo. 1): February 22,2010
ISSUE
Where INAC recommends that an appeal be allowed in full, INAC will send a letter to the applicant advising that his claim is allowed in full and his
appeal is deemed withdrawn. INAC will provide the NAC, through its Secretary, with a list of all appeals so disposed of on a monthly basis.

AMENDMENT NOJ
Where an appeal comprises only years already paid and years which INAC research recommends be paid in full, INAC will send a letter to the
applicant advising that his/her claim for additional years, other than those already paid, is allowed in full and his/her appeal is deemed withdrawn.

VOTES

FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT
(Gilles Gagné/ J anice Payne)

X

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

Please note that each member has

five (5) business days from the date of receipt to clarifr the Record
Page
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INDEPENDENT COUNSEL
@eter Granl Brian O'Reilly)

X

MERCHANT LAW GROUP
(E.F.A. MerchanlJane Ann Summers/

X

f--'

.---- :-:

---ì

'---j

.-. 'l

-- *l

--*-l

_--

I

- -l - -l

Owen Falquero)

NATIONAL CONSORTruM
(Jon Faulds/Dan Carroll)

X

DETERMINATION
Motion carried with

a unanimous member vote

Please note that each member has

five (5) business days from the date ofreceipt to clarify the Record
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of2

lrti

ììlr

RECORD OF DECTSTON (NAC)
Record

No.: 016/C

Date: August27,2010
ISSTIE
Pursuant to section 4.13 of the IRSSA, the members of the NAC unanimously agree that by reason of the failure of the three RACs referred io in
section 4.12 of the IRSSA to commence or continue in operation following the Implementation Date, there is no necessity for any of the RACs, to
commence or continue in operation after the date of this ROD.

VCIIES
AGAINST

FOR

CANADA

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles G agnéI J anice Payne)

CHURCHES
(Alex Pettingill/Rod DonlevyAvlichel Thibault)

Please note that each member has

X

five (5) business days from the date of receipt to

clari!

the Record
Page
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INDEPENDENT COUNSEL
(Peter Grant/Brian O'Reilly)

X

MERCHANT LAW GROUP
(Jane Ann SummersÆ.F.A. Merchant)

X

NATIONAL CONSORTIUM

X

(Dan CanolUJon Faulds)

-r '

DETERMINATION
Motion caried with

a unanimous member vote.

Please note that each member has

five (5) business days from the date ofreceipt to clarifi the Record
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RECORD OF DECISION (NAC)
Record No.: 017/C
Date: January 28,2011

ISSUE

I

to
On January 28,2011 the National Administration Committee consented to the request
Indian
withdraw hi s opt out so that he may apply for the Common Experience Payment and the Independent Assessment
the
Settlement
member
under
of
a
class
other
benefits
to
any
("settlement
and
be
entitled
Agreement")
Residential School Settlement Agreement
Agreement.

VOTES
FOR

AGAINST

ABSTAIN

NO RESPONSE

X

CANADA
(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles Gagné/Janice Payne)

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COLINSEL
(Peter GranlBrian O'Reilly)

X

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
Page
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MERCHANT LAW GROUP
(Jane Ann SummersÆ.F.A. Merchant)

X

NATIONAL CONSORTIUM
(Jon FauldslDan Canoll)

X

'-.l
l

' t -_l _J

: -t -'r

--l

DETERMINATION
Motion carried with

a unanimous member vote

Please note that each member has

fivc (5) business days from the date of receipt to clarify the Record
Pa¿e2 of2

RECORD OF DECTSTON (NAC)
Record

Date:

No.: 018/C

Aprill5,201l

ISSIJE
CEP appeals brought beyond the prescribed 12 month period from reconsideration may be brought to the NAC without recourse to the procedure
set out in the affached Record of Decision, dated September 2,2010, as long as they are received on or before September 19,2012. After September
19,20l2,late appeals will only be considered by the NAC upon leave being granted by the Administrative judges.

All

VOT'ES
FOR

AGAINST

ABSTAIN

NO RESPONSE

X

CANADA
(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT
(Gilles Gagné/ J anice Payne)

X

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COUNSEL
(Peter Grant/ Brian O'Reilly)

X

Please note that each member has

five (5) business days from the date ofreceipt to clariff the Record
Page 1

of2
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MERCHANT LAW GROUP
(E.F.A. MerchantÆvatt Merchant)

x

NATIONAL CONSORTIUM

X

(Dan CarrolVJon Faulds)

:-J-

'-l

:--"1 ---l

-*-ì
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---ì

DETERMINATION
Motion caried with

a unanimous member vote.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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RECORD OF DECTSTON (NAC)
Record No.: 019/C
Date: September I 5, 20ll

ISSUE
ber I

may withdraw their opt outs so that they may apply for the Common Experience Payment and the
Independent Assessment Process under the Indian Residential School Settlement Agreement ("Settlement Agreement").

VOTES
AGAINST

FOR

CANADA

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Hugo Prud'homme)

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COT]NSEL
(Peter GranlBrian O'Reilly)

X

Please note that each member has

five (5) business days from the date ofreceipt to

clarif

the Record
Page 1

of2

!

MERCHANT LAW GROUP
(Jane Ann SummersÆ.F.A. Merchant)

X

NATIONAL CONSORTIUM

X

(Jon Faulds/Dan Carroll)

..-

't

--l

'--t

"----l "-- I

'-- I

DETERMINATION
Motion carried with

a unanimous member vote.

Please note that each member has

five (5) business days from the date ofreceipt to clarify the Record
Page2 of2
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RECORD OF DECTSTON (NAC)
Record No.: 020/C
Date: January 12,2012

ISSUE
On January 12,2012 the National Administration Committee consent that
of
may withdraw her opt out
so that she may apply for the Common Experience Payment and the Independent Assessment Process under the Indian Residential School Settlement
Agreement ("Settlement Agreement").

VOTES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATTONS
(Kathleen Mahoney)

X

INUIT

X

(Hugo Prud'homme)

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COUNSEL
(Peter GranlBrian O'Reilly)

X

Please note that each member has

five (5) business days from the date ofreceipt to clariff the Record
Page
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MERCHANT LAW GROUP
(Jane Ann SummersÆ.F.A. Merchant)

X

NATIONAL CONSORTruM

X

(Jon FauldslDan Carroll)

- -l
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DETERMnIATION
Motion carried with a unanimous member vote.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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RECORD OF DECTSTON (NAC)
Record No.: 02llC
Date: September 1 l, 2012

ISSIIE
Septemb er ll,2}l2the National Administration Committee consent ,rtu,
of
may withdraw her
opt out so that she may apply for the Common Experience Payment and the Independent Assessment Process under the Indian Residential School

E

on

I,

I,

Settlement Agreement ("Settlement Agreement").

VOTES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Hugo Prud'homme)

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COUNSEL
(Peter Grant)

X

Please note that each member has

five (5) business days from the date ofreceipt to clarifi the Record
Page
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MERCFIANT LA\V GROUP
(Jane Ann SummersÆ.F.A. Merchant)

X

NATIONAL CONSORTruM
(Jon Faulds/Dan Canoll)

X
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DETERMINATION
Motion canied with

a unanimous member vote.

Please note that each member has

five (5) business days from tlte date of receipt to clarify the Record
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RECORD OF DECTSTON (NAC) - CLARTFTEn
Record No.: 001/IC
Date: January 17,2008

ISSUE

Motion proposed by Peter Grant: For the NAC to bring a Request for Direction to the Courts for interpretation of the Settlement Agreement in
relation to residential school students placed into billeted/boarded homes as defined in a question that Alex Pettingill delivered to all members during
the NAC meeting.
VOTES
FOR

AGAINST

ABSTAIN

NO RESPONSE

X

CANADA
(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles GagnéiJanice Payne)

CHURCHES
(Alex Pettingill)

X

INDEPENDENT COLINSEL
(Peter Grant)

X

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
Page

I of2

MERCHANT LAW GROUP
(E.F.A. Merchant)

X

NATIONAL CONSORTIUM
(Alan Farrer/Darcy Merkur)

X

DETERMINATION
Motion carried with a six (6) member vote.

Please note that each member has

five (5) business days from the date ofreceipt to clarify the Record
Page2 of2
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RECORD OF DECTSTON (NAC)
Record No.: 002iIC
Date: October23,2009

ISSUE

I,I

may withdraw his opt out so
of
On October 23,2009 the National Administration Committee consent that
Indian
Residential
School Settlement
Process
under
the
Assessment
and
the
Independent
Payment
Common
Experience
he
may
apply
for
the
that
Agreement.
under
the
Settlement
Agreement ("settlement Agreement") and be entitled to any other benefits of a class member

VOTES
FOR

CANADA

AGATNST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles Gagné/Janice Payne)

CHURCHES
(Alex Pettingill)

x

INDEPENDENT COUNSEL
(Peter Grant)

x

Please note that each member has

five (5) business days from the date of receipt to clarifr the Record
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MERCHANT LAW GROUP
(E.F.A. Merchant)

NATIONAL CONSORTIUM
(Jon Faulds/Dan Carroll)
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x

X

DETERMINATION
Motion caried with a seven (7) member vote.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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RECORD OF DECTSTON (NAC)
Record No.: 003/IC
Date: AugustZ7,2010

ISSUE
application to rescind his opt out, filed May 8,
On August 27th,20l0,the National Administration Committee consented to
2007, so that he may apply for the Common Experience Payment and the Independent Assessment Process under the Indian Residential School
Settlement Agreement ("settlement Agreement") and be entitled to any other benefits as a class member under the Settlement Agreement.

VOTES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles Gagné/Janice Payne)

CHURCHES
(Alex Pettingill/Rod Donlevy/\4ichel Thibault)

X

INDEPENDENT COUNSEL
(Peter Grant/Brian O' Reilly)

X

Please note that each member has

five (5) business days from the date ofreceipt to clariff the Record
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MERCHANT LAW GROUP
(Jane Ann SummersÆ.F.A. Merchant)

x

NATIONAL CONSORTIUM
(Jon Faulds/Dan Caroll)

X

I -- I

I .__l * I

I

DETERMINATION
Motion caried with a seven (7) member vote.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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RECORD OF DECTSTON (NAC)
Record No.: 004/IC
Date: September 10, 2010

ISSUE
On September 1Oth, 2010, the National Administration Committee unanimously consented to
application to rescind his opt out,
filed May 28th, 2007, so that he may apply for the Common Experience Payment and the Independent Assessment Process under the Indian
Residential School Sefflement Agreement ("Settlement Agreement") and be entitled to any other benefits as a class member under the Settlement
Agreement.

VOTES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT
(Gilles Gagné/ J anice Payne)

X

CHURCHES
(Alex Pettingill/Rod Donlevy/Michel Thibault)

X

INDEPENDENT COUNSEL
(Peter GranlBrian O'Reilly)

X

Please note that each member has

five (5) business days from the date of receipt to clarifu the Record
Page

I of2

MERCHANT LAW GROUP
(Jane Ann SummersÆ.F.A. Merchant)

X

NATIONAL CONSORTIUM

X

(Jon Faulds/Dan Carroll)

DETERMINATION
Motion carried with a seven (7) member vote.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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RECORD OF DECTSTON (NAC)
Record No.: 005/IC
Date: January 4,2011
ISSTJE

application to rescind her opt out, filed
On January 4,2011, the National Administration Committee unanimously consented to
July 16, 2007 and October 8,2007, so that she may apply for the Common Experience Payment and the Independent Assessment Process under the
Indian Residential School Settlement Agreement ("Settlement Agreement") and be entitled to any other benefits as a class member under the
Settlement Agreement.

VOTES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles Gagné/Janice Payne)

CHURCHES
(Alex Pettingill/Rod Donlevy/Michel Thibault)

X

INDEPENDENT COUNSEL
(Peter GranlBrian O' Rei lly)

X

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
Page
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MERCHANT LAW GROUP
(Jane Ann SummersÆ.F.A. Merchant)

X

NATIONAL CONSORTIUM

X

(Jon Faulds/Dan Carroll)
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DETERMINATION
Motion carried with a seven (7) member vote

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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RECORD OF DECTSTON (NAC)
Record No.: 006/IC
Date: December 15,20i0

ISSUE

b-appiication

to rescind his opt out so that
On December 15, 2010, the National Administration Comrnittee unanimously consented
he may apply for the Cornmon Experience Payment and the Indepèndent Assessment Process under the Indian Residential School Settlement
Agreement ("Settlement Agreement") and be entitled to any.other benehts as a class member under the Settlement Agreement.

VO'TJS
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catheline A. Coughlan)

ASSEMBLY OF FiRST NATIONS
(Kathleen Mahoney)

X

X

INUIT
(Gilles Gagné/Janice Payne)

CHURCHES
(Alex PettingilVRod Donlevy/lvlichel Thibault)

X

INDEPENDENT COUNSEL
(Peter Grant/Brian O'Reilly)

X

Please note that each member has

five (5) business days from the date of receipt to clarif, the Record
Page 1 of2
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MERCT{ANT LAW GROUP
(Jane Ann SummerslE.F.A. Merchant)

x

NATiONAL CONSORTruM
(Jon Faulds/Dan Canoll)

X

DETERMINATION
Motion caried with

a seven

Please note that each member has

(7) member vote.

five (5) business days from the date of receipt to clarif, the Record
Page2 of?

_ll

(i

RECORD OF DECTSTON (NAC)
Record No.: 007/IC
Date: October29,2010
ISSTIE

I

application to rescind his opt out so
on october zgTh,20l0,the National Administration committee unanimously consented to
that he may apply for the Common Experience Payment and the Independent Assessment Process under the Indian Residential School Settlement
Agreement (o'settlement Agreement") and be entitled to any other benefits as a class member under the Settlement Agreement.

VOTES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT
(Gilles

X
Gagnél J anice Payne)

CHURCHES
(Alex Pettingill/Rod DonlevyilVlichel Thibault)

X

INDEPENDENT COUNSEL
(Peter Grant/Brian O'Reilly)

X

Please note that each member has

five (5) business days from the date ofreceipt to clariff the Record

Page 1 of2
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MERCHANT LAW GROUP
(Jane Ann SummersÆ.F.A. Merchant)

X

NATIONAL CONSORTIUM

X

(Jon Faulds/Dan Carroll)

l-*r __-l ^----] --'-l -----1 :.-1 --*l '-.-l ---l

DETERMINATION
Motion carried with a seven (7) member vote.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
Page2

of2

-til

RECORD OF DECTSTON (NAC)
Record No.: 008/IC
Date: December 6, 2013

ISSUE

a.l l(12)(n), the National Administration Committee unanimously consented to Candace Parker, Barrister and Solicitor, of 1484
Draycott Rd., North Vancouver, B.C. V7J 3N8. ph: (604) 998-0203, fax (604) 998-0204, email: cpparker@shaw.ca and David Schulze of Dionne
Schulze at 507 Place d'Armes, #1100, Montréal, Québec H2Y 2W8, Téléphone: (514) 842-0748 I 228, Fax : (514) 842-9983, email:
dschulze@dionneschulze.ca to be added to the list of counsel who are on the Approved List of Counsel regarding the Independent Assessment
Process. Both Candace Parker and David Schulze agree to be bound by the Law Society of Upper Canada Guidelines as directed by Madam Justice
Brown in the Blott proceedings, as they both applied to be Independent Counsel prior to that decision they have both complied with those guidelines.
Pursuant to Section

VOTES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Hugo Prud'homme)

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COUNSEL
(Peter Grant)

X

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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MERCHANT LAV/ GROUP
(Jane Ann SummersÆ.F.A. Merchant)

X

NATIONAL CONSORTIUM

X

(Dan Carroll/Jon Faulds)

'

I

-.---j

'-l

---l

'

I

DETERMINATION
Motion carried with a unanimous member vote.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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RECORD OF DECTSTON (NAC)
Record No.: 009/IC
Date: January 3I,20I4

ISSUE
The National Administration Committee (NAC) is empowered under Section a.l1(12)(n) of the Settlement Agreement to develop a list of legal
counsel who agree to be bound by the terms of the Settlement Agreement. The NAC has been requested by the Chief Adjudicator to advise regarding
steps to update this list. The NAC unanimously decided as follows:

1.

The name of any legal counsel currently on the list of approved counsel shall be removed upon advice from the Chief Adjudicator's office
or a member of the NAC directed to Canada's representative with the NAC and Crawford Class Action Services that such counsel is no
longer engaged in representing clients in the Independent Assessment Process (IAP), or upon their being the subject of a subsisting order
of a court that they may no longer represent clients in the IAP;

2.

The name of any legal counsel may be added to the list upon their providing an undertaking directed to the NAC that they shall be bound
by the terms of the Settlement Agreement, Implementation Orders and shall not charge any client a fee in connection with services
relating to the Common Experience Payment (CEP);

3.

Any legal counsel providing such undertaking shall be provided by the Chief Adjudicator's office with copies of the Chief Adjudicators
Expectations of Legal Practise in the IAP; the Canadian Bar Association Guidelines for Lawyers Acting for Survivors of Aboriginal
Residential Schools, August, 2000, and the Reasons for Judgement of Madame Justice Brown of the B.C. Supreme Court respecting
practise in the IAP and the voluntary guidelines established by the Law Society of Upper Canada, as set out in her decision of November
9,2012 in Fontaine et al v Attorney General of Canada et al2012 BCSC l67l (CanLII).

VOTES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

Please note that each member has

five (5) business days from the date of receipt to clari$ the Record
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ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

--l
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(Hugo Prud'homme)

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COUNSEL
(Peter Grant)

X

MERCHANT LAW GROUP
(Jane Ann SummersÆ.F.A. Merchant)

X

NATIONAL CONSORTIUM

X

(Dan Carroll/Jon Faulds)

DETERMINATION
Motion carried with

a unanimous member vote.

Please note that each member has

five (5) business days from the date ofreceipt to clarifr the Record
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RECORD OF DECTSTON (NAC)
Record

No.: 01O/IC

Date: April16,2014

ISSIIE
The NAC has voted to remove the Legal Counsel List from the Indian Residential Schools Settlement-Ofäcial Court Website and substitute the
coordinates for each provincial or territorial Lawyer Referral Service or its equivalent as provided or endorsed by the Law Societies of each Province

or Territory.

vo'rES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Hugo Prud'homme)

CHURCHES
(Alex Pettingi ll/Rod Donlevy/\4ichel Th ibault)

X

INDEPENDENT COUNSEL
(Peter Grant)

Please note that each member has

X

five (5) business days from the date of receipt to clarify the Record
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MERCHANT LAW GROUP
(Jane Anne SummersÆ.F.A. Merchant)

X

NATIONAL CONSORTII-IM

X

(Dan Carroll/Jon Faulds)

DETERMINATION
Motion carried with a Six (6) member vote

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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RECORD OF DECISION (NAC)
No.: 0l l/IC
Date: April16,2074
Record

ISSUE
On

April 16,20I4,the National Administration Committee voted,

as recorded

below, to endorse the Integrity Framework Protocol of March26,

2014.

VOTES
FOR

AGAINST

ABSTAIN

NO RESPONSE

X

CANADA
(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Hugo Prud'homme)

CHURCHES
(Alex PettingilliRod Donlevy/\4ichel Thibault)

X

INDEPENDENT COUNSEL
(Peter Grant)

X

Please note that each member has

five (5) business days from the date ofreceipt to clarifr the Record
Page
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MERCHANT LAW GROUP
(Jane Anne SummersÆ.F.A. Merchant)

NATIONAL CONSORTIUM
(Dan Carroll/Jon Faulds)

X

X

DETERMINATION
Motion carried with a Six (6) member vote.

Please note that each member has

five (5) business days ûom the date of receipt to clarify the Record
Page2
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RECORD OF DECISION (NAC)
Record No.: 012/IC
Date: December 17,2015

ISSUE
On December 17,201| the National Administration Committee ("NAC") moved that the NAC bring forward an application to the court to clarify
that the NCTR and the documents held by it are bound by the conf,rdentiality terms of the IRSSA, including Schedule N.

VOTES
FOR

AGAINST

ABSTAIN

NO RESPONSE

X

CANADA
(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Hugo Prud'homme)

CHURCHES
(Alex Pettingill/Michel Thibault)

X

INDEPENDENT COUNSEL

X

(Peter Grant)

Please note that each member has

five (5) business days from the date of receipt to clariff the Record
Page
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MERCHANT LAW GROUP
(Jane Anne SummersÆ.F.A. Merchant)

X

NATIONAL CONSORTIUM

X

(Dan Carroll/Jon Faulds)

DETERMINATION
Motion carried with a Six (6) member vote.

Please note that each member has

five (5) business days from the date of receipt to clariff the Record
Page2
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RECORD OF DECTSTON (NAC)
Record No.: 013/IC
Date: March27,2018

ISSUE
The NAC advanced a RFD to the Courts for (1) an interpretation of the Settlement Agreement and Approval Orders as to whether SOS claims are entitled to
be determined based on the complete record of admissions by Canada and, if so, (2) how claims dismissed upon the basis of an incomplete record that
would have succeeded on the basis the complete record should be addressed. Preliminary issues, namely whether the NAC had standing to bring an RFD,
were argued before Justice Brown on February 15,2018. Fontaine v. Canada (Attorney General),2018 BCSC 376 (the "Decision"), was released on

March 12,2018.
The majority of the NAC are of the view that the Decision prevents the members of the NAC from fulfrlling their mandate as set out in Section
a.l1(12)(a)(b) of the Indian Residential Schools Settlement Agreement. Accordingly, the NAC agrees to appeal the Decision with the British
Columbia Court of Appeal as soon as possible.

VOTES
FOR

AGAINST

ABSTAIN

NO RESPONSE

X

CANADA
(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Hugo Prud'homme)

CHURCHES
(Alex Pettingill)

I

Please note that each member has

X

five (5) business days from the date of receipt to clarify the Record
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INDEPENDENT COUNSEL
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I

ì

X

(Peter Grant)

MERCHANT LAW GROUP
(Jane Anne SummerslE.F.A. Merchant)

X

NATIONAL CONSORTIUM

X

(Dan Carroll/Jon Faulds)

DETERMINATION
Motion carried with a five (5) member vote.

t

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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RECORD OF DECTSTON (NAC) - REVISED
No.: 00lA{C
Date: April17,2008 - Original Record
Record

l|i{.ay

7,2008

-

Revised Date

ISSUE
The oral information provided by the claimants in the CEP process is to be withheld and redacted from information provided by Canada to the
IAP Secretariat and the conversation will not be used by Canada in the IAP process.

VOT'ES
FOR

AGAINST

ABSTAIN

NO RESPONSE

CANADA
(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

INUIT
(Gilles Gagné/ J anice Payne)

CHURCHES
(Alex Pettingill/Rod Donlevy)

INDEPENDENT COTINSEL
(Peter Grant/Brian O'Reilly)

Please note that each member has

five (5) business days from the date of receipt to clarifr the Record
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MERC}IANT LAW GROUP
(E.F.A. Merchant)

NATIONAL CONSORTIUM
(Alan Farrer/Darcy Merkur)

DETERMINATION
Unanimous consensus on this Decision was reached at the May 7,2008 meeting in Toronto, Ontario.

Please note that each member has

five (5) business days from the date ofreceipt to clarify the Record
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RECORD OF DECTSTON (NAC)
No.: 002/l.{C
Date: August2l,2008
Record

ISSTIE
Appeals identified to have an aged or infirm applicant

V(IIES

will

be given priority in the appeal process.

FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT
(Gilles Gagné/ J anice Payne)

X

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

TNDEPENDENT COUNSEL
(Peter Grant/Brian O'Reilly)

X

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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MERCHANT LAW GROUP
(E.F.A. Merchant)

X

NATIONAL CONSORTIUM
(Alan Farer/Darcy Merkur)

X
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DETERMINATION
Motion carried with

a unanimous member vote

Please note that each member has

five (5) business days from the date of receipt to clarifu the Record
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RECORD OF DECTSTON (NAC)
Record

No.: 003/ll{C

Date: August2l,2008
ISSUE
When a post appeal reconsideration is rejected the NAC will be informed by Crawford Class Actions Services ("Crawford"). Crawford
the original record together with the new material for review by the NAC members.

will repost

VOT'ES
FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT
(Gilles Gagnél J anice Payne)

X

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COUNSEL
(Peter Grant/Brian O' Reilly)

X

Please note that each member has

five (5) business days from the date of receipt to clarifr the Record
Page
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MERCHANT LAW GROUP
(E.F.A. Merchant)

X

NATIONAL CONSORTIUM
(Alan Farrer/Darcy Merkur)

X
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DETERMINATION
Motion carried with

a unanimous member vote.

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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RECORD OF DECTSTON (NAC)
Record

No.: 004/lllC

Date: August 21,2008
ISSTJE

The Reconsideration Protocol as discussed and amended on August2l,2008 is now considered the finalized version (attached is copy of this
o'a
version). The only change from the July 11, 2008 version is to pages 14 and 15 changing the wording "two pieces" to piece".

VgES

FOR

CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. CoughlaniPaul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles Gagné/Janice Payne)

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COUNSEL
(Peter Grant/Brian O' Reilly)

X

Please note that each member has

five (5) business days from the date of receipt to clarify the Record
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MERCHANT LAW GROUP
(E.F.A. Merchant)

X

NATIONAL CONSORTIUM
(Alan FarrerlDarcy Merkur)

X

--

I
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DETERMINATION
Motion carried with a unanimous member vote.

Please note that each member has

five (5) business days from the date ofreceipt to clarifu the Record
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CEP
RECONSIDERATION PROCESS

August 21,2008

Page

i

Acronyms
AP

Advance Payment

CARS

Computer Assisted Research System

CEP

Common Experience Payment

DR

Daily Register

ER

Enrolment Return

IRS

lndian Residential School

NAC

National Adm inistration Committee

QR

Quarterly Return

RECON

Reconsideration

SA

lndian Residential Schools Settlement Agreement

ll

I
I
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GEP Reconsideration Process
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19
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1 Executive Summary
Former lndian Residential Schoolstudents who have received a Common Experience Payment (CEP)
and have been denied in whole or in part, may apply to have the decision reconsidered by lndian
Residential Schools Resolution Canada. CEP recipients can initiate a reconsideration of their claim by
filling out a reconsideration form and mailing, faxing or e-mailing it to the CEP Response Centre, or by
calling the CEP Response Centre directly.
It is important to note that applicants do not need to provide additional information in order to have their
file reconsidered. However, we encourage applicants to provide any information they may have that might
help researchers to confirm residence and years of residence. There is space on the reconsideration form
for additional information, or it can be provided by telephone to the CEP Response Centre.

Following reconsideration, if the applicant still disagrees with the decision that has been made he/she has
the right to appeal to the NationalAdministration Committee (NAC). The NAC oversees the administration
of the lndian Residential Schools Settlement Agreement (SA). Additional details on this process will be
made available following reconsideration.
Applications for schools that are not recognized under the Settlement Agreement will not be reviewed as
part of the reconsideration process. Former students who would like to apply to have a school added to
the list can do so by submitting a request to the Settlement Agreement web site.

To be eligible for reconsideration, the former student for whom the application is made must have:
¡ Have applied for CEP
. Have applied for reconsideration within six months from the date of the decision denying their CEP
Application in whole or in part
o Resided at a recognized lndian Residential School(s) and was alive on May 30, 2005, OR,
¡ Resided at the Mohawk lnstitute Residential Boarding School in Brantford, Ontario between 1922 and
1969, and was alive on October 5, 1996.
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Definition of Terms

Ancillary Documents:

All other Student Records that are not considered Primary Documents
are considered Ancillary Documents.

Applicant

A former student applying for a CEP, including those represented by a
Personal Representative as defined in the SA.

Assessment

Assessment refers

to the

determination

of an

application, whether

resulting in approval or denial of the application.
Attendance

The Applicant attended the educational program at the

school,

participated in activities at the IRS (although not a student there), or ate
lunch at the lRS. Attendance neither confirms nor negates residency.
Document Gap:

A

period

of one or more Unconfirmed Years for which there are

incomplete Primary Documents or for which the Primary Documents do
not apply to the Applicant, as in the case of Applicants who were not
Status lndians (e.9. non-status lndian, Métis, lnuit, and non-Aboriginal).
Eligible Year:

A School Year, or part thereof for which an Applicant's Residence

is

confirmed.
lneligible Year:

A

School Year for which an Applicant's Residence has not been

confirmed.

Middle-Year lndicator

Probability distribution model used to infer the likelihood that an
Applicant should appear on Primary Documents had they been in
Residence at any time.

Primary Documents:

A document is considered primary if the document was created for the
purposes of being a complete list of all status residential students and
subject to audit by the Federal Government. These documents are
Quarterly Returns and Enrolment Returns.
Quarterly Returns ("aRs") were intended to be comprehensive lists of all
(status) students who Resided at the lRS, and as such, they are the
primary documents used for Assessment of Residence. They were filed
for calendar quarters ending on March 31st, June 30th, September 30th
and December 31"t. They listed the students who were in Residence in
order to obtain the per capita grants paid to lRSs. Usually, the students
are listed with their registration number, their band and date of birth;
often, their date of admission is also noted.
Effective September 1971, Enrolment Returns ("ERs") replaced the QRs;

they were issued twice a year, in March and September, but had
essentially the same purpose. Primary Documents are considered to be
complete if there are full QRs or ERs for all the School Years that the
Applicant requests. Primary Documents were used by most lRSs and
principally used for former students who were status. Persons who were
not Status lndians may not have been reported in the same manner.

Some Quarterly Returns also list day school students (or students who
received lunches at the IRS), but they are identified separately from the
resident students.
5
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Reasoned Assumption

;l

Refers to the situation where Assessment of Residence is not possible
due to Document Gaps, but through use of contextual information and
based on the totality of the information available, conclusions can be
drawn.

e.9., Where Assessrnenf of Residence is not posslb/e due to Document
Gaps, but the Applicant was found to have attended fhe /RE and it has
been confirmed that the specific /RS dld not have day school facilities for
the specific period, the Trustee will make the Reasoned Assumption that
the Applicanf uzas Resident at the IRS while he or she attended.

l

I

Residence:

The Applicant resided overnight at an IRS for one or more nights in a
School Year and may have attended classes at the lRS, a public school
or a federal day school.

School Year:

A School Year is defined as September 1't of any given year to August
31st of the following year.

Student Records:

Any records or documents that identify one or more former IRS students
by name that may assist with the Assessment of an Applicant's

Residency and/or duration

at an lRS. These records may

include

Primary, Ancillary or other types of documents.
Unconfirmed Year

A School Year for which the Applicant has applied for CEP but for which
Residence has not been determined.

6

-l

3

CEP Process FIow

The CEP is a lump-sum payment that recognizes the experience of residing at an lRS, and its impacts.
Upon Assessment, each eligible former student who applies for the CEP will receive $10,000 for the first
School Year or part thereof of Residence plus an additional $3,000 for each subsequent School Year or
part thereof after the first School Year (subject to deduction if the Applicant received an Advance
Payment ("4P")) All former students who resided at an IRS who were alive on May 30, 2005 will be
eligible for the CEP. Those eligible include but are not limited to First Nations, Métis, and lnuit former
students.

The process begins with collecting Applicant information, confirming its completeness and performing a
preliminary assessment by verifying the Applicant's identity against the required identity documents.

The Trustee will implement an escalating Assessment process for assessing the eligibility of Applicants.
This Assessment process will assess two elements: Residence at an lRS, and duration of Residence.
This process relies on the available records which are more complete for some categories of Applicants
than others. Therefore, it is important for the Applicant to self-identify on the application form that they
were Status, non-Status, Métis, lnuit or non-Aboriginal while at IRS to ensure proper Assessment of their
application form.

ln cases of Personal Representatives applying on behalf of former students, and where basic information

is not available from the former student (e.9., name of school), the Trustee will communicate with the
Personal Representative to seek specific information that will assist in the validation of identity and/or
Assessment of Residency.
The Trustee will also quality control a random sample of all CEP applications to ensure the accuracy of
the CEP research process and results. The files to be quality controlled will be randomly selected and
the results verified by research prior to forwarding findings to the Applicant. The planning assumption for
the sample amount has been set at 10% of all applications but will be raised or lowered based on a more
detailed statistical analysis to ensure the appropriate sample. Quality control reports, including any
variance to the 10% sample, will be provided to the Trustee and to the Court Appointed Monitor.

STAGE 1: CARS

lnitial processing of applications will be performed by CARS. For School Years where all Primary
Documents are available, CARS may Assess CEP applications without requiring manual involvement. ln
the cases where there are Document Gaps, Assessment of applications by CARS will be based on
lnterpolation or using the Middle-Year lndicator.
STAGE 2a: Manual Review
Generally, where CARS cannot Assess and/or Document Gaps exist, manual review will result.
Assessment by manual review will involve:
1. Analysis of Ancillary Documents and additional information that CARS did not consider (e.9. a
date of admission on a later Primary Document), including information obtained through other
Applicants when authorized) ;
2. Reasoned Assumption where Assessment of Residence is not possible due to Document Gaps,
but a Reasoned Assumption can be made based on contextual information from the totality of the

3.
4.

information available;

Where the analysis of the Ancillary Documents and additional information warrants, lnterpolation
will be applied; and/or,
Mathematically-based lnferences can be made to calculate the duration where Residence is
confirmed and either a start or end date is confirmed.
7
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STAGE 2b: Request for Additional lnformation

The Trustee intends to seek documentation and/or information from Applicants that will
l

enable

Assessment of eligibility in instances where there is a complete gap in the Student Records or Residence
cannot be Assessed after manual review, lnference, lnterpolation and Reasoned Assumptions are
considered. Where information provided by Applicants can be verified against time-specific information

known about each relevant IRS (e.9. the Applicant

is able to provide the name(s) of their dorm

supervisor(s), or name(s) of other staff and/or students who were at the IRS at the same time and this is
corroborated by the historical records), such supplementation would permit Assessment at this stage to
be performed according to the same standards used for Stages 1 and 2a. This process will be applied
where the Student Records are incomplete or Residence cannot be Assessed so that the benefit of the
doubt will be given to the Applicant in Assessment of Residency. Any/All information provided orally
(over the phone, to call centre agents in the CEP Response Centre) by a CEP Applicant or his/her Estate
or Representative, cannot be incorporated into research products related to IAP/ADR.

STAGE 3: Reconsideration
Applicants will be able to initiate Reconsideration of their application in instances when their application is
denied, in whole or in part, whether they are able to provide additional information or documents or not..
Additional information could be another name to search against available records, or the provision of
documents that put the Applicant at an IRS during their cited time period. Every Applicant (with the
exceptions noted below in Stage 4) has the right to Reconsideration so long as they are able to initiate
their request before the CEP period has expired.

STAGE 4: Appeal

Applicants who have been denied their application, in whole or in part, after reconsideration may appeal
to the National Administration Committee ("NAC") for a determination. Applicants may not appeal to the
NAC unless reconsideration has occurred.
All Applicants will have the right of appeal except in cases where:
1. The Applicant has not applied for and received a decision on reconsideration;
2. The school for which they have applied is not an IRS as defined in the SA; or,
3. The person for whom the application is made died prior to May 30, 2005 or, for Cloud Class
Members died prior to October 5, 1996.

An appeal to the NAC of a decision by the Trustee may be brought as of right within 12 months of the
date upon which the Applicant received the decision denying their reconsideration request. Appeals to
the NAC may be brought after that period only with leave of the court. The appeal procedure shall be in
writing. The NAC will not hold oral appeals. An Applicant shall not be entitled to more than one appeal in
respect of an Application, except where a file has been affected by an amendment to the CEP process.
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CEP Validation Principles

The principles by which CEP validation will be conducted are as follows:

1.

Validation is intended to confirm eligibility, not refute it;

2.
3.
4.

Validation must accommodate the reality that in some cases records may be incomplete;
Validation must be based on the totality of the information available concerning the application;
lnferences to the benefit of the Applicant may be made based on the totality of the information
available concerning the application;

5.
6.

7.

lf information is ambiguous, interpretation should favour the Applicant;
This principle (6) shall apply to Applicants who identify themselves as having been status lndians
at the time of residency in a residential school. The absence of such an Applicant's name from
the lists comprising all status lndian residential students in a given year at the school in question
shall be interpreted as confirmation of non Residence that year. An Applicant whose application
is denied on this basis may seek reconsideration based on the provision of further information;

Where an application is not accepted in whole or in part, the Applicant will be advised of the
reasons and may seek reconsideration based on the provision of additional information that
relates to the rejection, including evidence that may be provided by the Applicant personally
which may include:
photographs;
other documentary evidence of a connection with the school;

affidavit evidence, including but not limited to, the affidavits of other students, school or
Residence employees, Aboriginal leaders or others with personal knowledge relating to
the Applicant's Residence at the school;
a

an affidavit from the Applicant confirming Residence by reference to

corroborating

documents and/or objective events;

8.

An application will not be validated based on the applicant's bare declaration of Residence alone

9
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Reconsideration Process
Once a Common Experience Payment application is processed, applicants receive a detailed letter
explaining the result of their assessment, as well as the reasons for denial, and how to proceed if they
do not agree with the Trustee's decision.

This process is called Reconsideration. Every Applicant has the right to Reconsideration, except
cases where:

o
o

The school for which they have applied is not an IRS as defined in the SA; or,
The person for whom the application is made died prior to May 30, 2005 or, for Cloud Class
Members, prior to October 5, 1996.

Reconsideration will be initiated by the Applicant. As per the CEP Validation Principles 7 and 8, an
Applicant will be given an opportunity for reconsideration when their application is denied in whole or
in part.

Applicants do not need to provide additional information in order to have their file reconsidered.
However, applicants are encouraged to provide any information they many have that might help
researchers to confirm residence and years of residence.
Examples of such information could include:

o
o
o
o
o

additional names or nicknames that the Applicant may have used while at IRS;
photographs;
other documentary evidence of a connection with the school;

affidavit evidence, including but not limited to, the affidavits of other students, school or
Residence employees, Aboriginal leaders or others with personal knowledge relating to the
Applicant's Residence at the school
an affidavit from the Applicant confirming Residence by reference to corroborating documents
and/or objective events.

An application will not be approved based on the Applicant's bare declaration of Residence alone.

The Trustee will review any and all information and documents provided by the Applicant. New
information will be reviewed in the context of all available information. Where a clear discrepancy
arises between the new information provided and other material previously reviewed such that there is
a balanced case supporting either approval or rejection, the Assessment will be made in favor of the
Applicant.

Applicants dissatisfied with the outcome of their request for reconsideration rendered by the Trustee,
will have the right to appeal the decision to the National Administration Commission (NAC).

lnformation lntake / Processinq
Reconsideration will involve the intake of new and additional information in both written form and
orally through the IRSRC Response Centre. Applicants have access to the Reconsideration Request
Form on the Trustee's website. Requests for Reconsideration and additional information will be
received by the Trustee through the following avenues:

1. Via Mail (including internal mail, courier, etc)
2. Via Fax
3. Via E-Mail
4. Via Response Centre
10
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lhe requests for reconsideration and information received by the Trustee, will be tracked, monitored
and managed in an efficient and time sensitive manner by following the Reconsideration Document
Management Procedures developed by the Trustee, to ensure that the complexity of the issues have
been captured and considered. The requests will be processed by order of date received to ensure
fairness and transparency. Also, priority will be given to elderly applicants requesting
reconsideration.
lnformation provided orally to the IRSRC Response Centre will be documented during the
conversation with the applicant. This information will be recorded in SADRE and transferred to the
Trustee upon completion of the phone call. The oral information provided by the applicants in the
CEP process is to be withheld from information provided by Canada to the IAP Secretariat and the
conversation will not be used by Canada in the IAP Process

Prioritv and Timelines
ln an effort to ensure fairness and transparency while balancing the urgency associated with the most
elderly, reconsideration requests will be processed based on the following priority:

1.
2.

Elderly (where the Applicant was 65 or older as of May 30, 2005);
ln order of date received, while at the same time dedicating a small team to address the files that
can be processed quickly (ie. quick hits).

It is important to note that althouqh some requests mav be processed within a few days, on averaqe.
the majoritv of files will be processed within 90 davs. At the same time. some files will be extremelv
complex and mav take up to 160 davs in order to be processed.

lf after 90 davs. the Trustee still has not rendered a decision. a svstem's flaq will triqoer a letter that
will be sent to the Applicant notifvinq them that the Trustee is still workinq on their file and additional
time is required.
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Documents Provided by Applicants Which Might Be
Used to Gonfirm Residence

These documents will be examined in order to evaluate if they can confirm either Residence or
Attendance, depending on the context. These records are reviewed with the totality of findings and
contextual knowledge about the lRS, and the Applicant's information is incorporated into the assessment.
For example, if it is known that there were no day school students present during the Applicant's time at
an lRS, a document need only show Attendance at the lRS. Many of the types of records listed have
been provided by Advance Payment ("4P")Applicants. This list is not meant to be exhaustive.
a

Documents from other government sources, which reference Applicant's place of Residence
being an IRS (Children's Aid Society records, RCMP records on truancy, Social Services records,
etc.)

Counsellors' monthly reports
Medical records, physical exams
Newsletters, yearbooks, journals
Photographs (sent with enough contextual info on photo or archival description itself [e.9., name

of

student and date clearly listedl, and always reviewed alongside other documents and

knowledge about the school)
Student Records
School Ledger
VocationalClass Lists

Correspondence (from school, government, student, or parents in which date and/or postage is
present)
Class reports

Transportation Lists
Contemporaneous secondary source documents (articles from local newspapers)
Census records
Band Membership Lists
lnuit Disc List

Affidavit evidence, including but not limited to, the affidavits of other students, school or
Residence employees, Aboriginal leaders or others with personal knowledge relating to the
a

Applicant's Residence at the school
An affidavit from the Applicant confirming Residence by reference to corroborating documents
and/or objective events

Applicants providing one or more of the documents listed above in support of their Reconsideration
request but which also concerns, covers or mentions other former students, wherein acquisition of such
records would assist the Trustee in supplementing incomplete record collections, will be asked if he or
she consents to have such documents used by the Trustee and IRSRC to confirm the residence of those
other former students. lf the answer of the Applicant is positive, then such documents will be added to
the Ancillary Documents database and used to confirm residence as applicable.
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Guidelines to Assess Applicant's Documents

I
Documents provided by Applicants will be analyzed by the Trustee. The content of the document is
equally important as the type of document provided. Ultimately, final decisions are within the Trustee's
authority, subject to appeal to the NAC and the court.

The following guidelines, though neither exhaustive nor universally applicable, are meant to give an
overview of the type of information that will be looked for, in order to assess whether or not the new
document will confirm Residence for the School Yea(s) in question:

.
¡

Does the document speak specifically to Residence at the lRS, rather than just Attendance?
What is the source of the document? ls it an original copy or a certified copy provided by another
level of government, Church, or perhaps a Band or Community Repository?
Does the document list the Applicant's name?
Does the document list the name of the IRS?
Does the document contain a contemporaneous reference to the date?

.
.
.
o lf the document was created after the time period it covers, was it created prior to
commencement of negotiations for the SA?
. lf the document does not specify Residence on its own, can it be reviewed in light of |RS-specific

knowledge (e.9. does the Trustee know there were no day students at the lRS, when the

¡

document was created) to confirm Residence?

lf the document does not specify Residence on its own, can it be reviewed in light of information
provided by the Applicant and by other applicants (e.9. does the Trustee know that the
Applicant's home was too far from the school in question to allow for Attendance as a day
student?) to confirm Residence?
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Reconsideration Assessment Process

Prior to reviewing any additional information provided by an applicant, the original research
findings will be revisited in SADRE.

The School Attendances Analysis tab will be reviewed to determine whether the original
assessment of the file was done by CARS, or by a manual researcher in either Stage 2a or
Stage 2b, and on what date the application was originally assessed.

manually, the reconsideration assessment will be
conducted by a different researcher, wherever possible and practical.

lf the original research was conducted

The researcher will determine if the application was originally assessed prior to the release of
CARS v.2 andlor prior to the implementation of Streamlined Research procedures for Stage 2a
Assessment.

A review of all CARS decisions, application of lnterpolation and/or lnference models, reasoned
assumptions or notes which indicate the basis of the original assessment, in whole or in part will
be performed. This analysis will ensure the application is subjected to the current research
protocols and standards for assessment.

A new instance will be opened in SADRE School Attendances Analysis tab, and a new search
will be performed using the manual CARS interface.
A search of ancillary records (using manual CARS interface, research databases, and/or review
of other records in the possession of the Trustee) will be performed. Particular attention will be
paid to locate and review records received after the application was originally assessed,
including records received through ongoing document collection and through the
reconsideration process itself
.

The researcher will check SADRE to determine if additional documents or information have
been provided by the applicant. The researcher will review scanned images of all such
documents in SADRE.
Documents provided by the applicant will be reviewed to assess eligibility for any years which
have not been assessed through the review of original research findings and the review of
ancillary records (see a/so Secfion 7: Guidelines úo Assess Applicants Documents).

Where additional information is provided by the applicant (verbal information provided to the
CEP Response Centre over the phone and/or statement notes about the applicant's time at the
IRS submitted on the Reconsideration form), assessment will be performed according to the
same standards used in Stages 1,2a, and 2b.
ln instances where there is a complete gap in the student records, or where residency cannot
be assessed after review of original research findings, the review of ancillary records or of
documents provided by the applicant, a review of any/all additional information provided by the
applicant will be performed.
A piece of information provided by the applicant which can be verified against time-specific
information known about each relevant IRS (e.9. the applicant is able to provide the name(s) of
their dorm supervisor(s), or name(s) of other staff and/or students who were at the IRS at the
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same time and this is corroborated by the historical records), would permit assessment at this
stage to be performed according to the same standards used for Stages 1 (CARS) and 2a.

I

Assessment of a piece of information and this process of review is only applied where the
student records are incomplete or residence cannot be assessed so that the benefit of the doubt
will be given to the applicant in assessment of residency.

I

l

Wherein any portion of the application is deemed eligible for payment after this review, the
SchoolAttendances Analysis Tab will be updated to generate a supplemental payment. Service
Canada will then process the supplemental payment. After reconsideration is complete
(whether a supplemental payment was approved or not) Service Canada will send a letter which
advises the applicant of the outcome of the reconsideration process, and of the opportunity to
appealthe decision.
lf the full assessment of the application is not complete after these steps are performed (e.9.
applicant provided information pertained to lRS "x" only, where records are complete and the
application was fully assessed, but additional information is required for IRS "y" in order to
complete the reconsideration process), the researcher will request a "follow-up" applicant
contact, using the SADRE communications tab to provide more specific instructions to the CEP
Response Centre agents in order to guide the applicant to provide information that may assist in
the assessment of eligibility.
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Reasons for Denial of Payment at Reconsideration

rl
Based on the rules set out in this document, an application may be denied, in whole or in part, if one of
the following is found:
I

o
.

An Applicant who was a Status lndian is not found on documents but the Primary Documents are

.
.
.

complete (or sufficiently complete) for all School Year(s) requested.
The Applicant applied for a school that is not an lRS.
The Applicant submitted multiple application forms. The duplicate(s) will not be approved.
The IRS was not open during the time periods specified by the Applicant.

The Applicant's Residence could not be confirmed.

I
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lndian Residential Schools
Resolution Canada

Résolution des questions des
pensionats indiens Canada

CEP

-

Request for Reconsideration

CEP Transaction lD

wilD

Last Name

Given Names

Nicknames or other

Date of Birth

traditional names not
indicated on your
aoolication
lndian Residential
School(s) at which you
lived

Years lived there

Years confirmed

Years denied

your
n
application, please provide any additional information that might help
lf you wish to apply
us confirm that you lived at the lndian Residential School(s) indicated on your application form.

Please mail completed forms to:
Gommon Experience Payment Response Centre
P.O. Box 5260
Nepean LCD Merivale
Ottawa, ON K2C 3H5
(or) Fax: 1-866-3524080

(or) E-mail: reconsideration@irsr-rqpi.qc.ca
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RECORD OF DECISION (NAC). RESCINDED
No.: 005AIC
Date: April29,2009
Record

ON JUNE 19'2009 THE NAC UNANIMOUSLY RESCINDED RECORD OF DECISION NO.: 005/l\C.

VOTES

CANADA

FOR

AGAINST

ABSTATN

NO RESPONSE

X

(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles GagnéiJanice Payne)

CHURCHES
(Alex Pettingill/Rod Donlevy)

X

INDEPENDENT COLINSEL
(Peter Grant/Brian O' Reilly)

X

Page

I of2

MERCHANT LAW GROUP
(E.F.A. Merchant/Jane Ann Summer)

NATIONAL CONSORTIUM
(Alan Farrer lDarcy Merkur)

X

X

Page 2

of2
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RECORD OF DECTSTON (NAC)

't

Record

No.: 006/lt{C

Date: September2,2010

-l

ISSUE
The CEP appeal protocol provides a 12 month limitation period for bringing an appeal
from reconsideration to the NAC. CEP Appeals beyond the 12 month limitation may be
brought only with leave of the NAC. The attached document sets forth the procedure
adopted by the NAC with respect to any applications for such leave.

I

VOTES
FOR

AGAINST

ABSTAIN/
NO RESPONSE

I

CANADA

X

(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS

X

(Kathleen Mahoney)

INUIT

X

(Gilles Gagné)

CHURCHES

X

(Alex Pettingill/Rod Donlevy)

INDEPENDENT COI.]NSEL
(Peter Grant/Brian O'Reilly)

I
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X

MERCHANT LAW GROUP

X

(E.F.A. Merchant)

NATIONAL CONSORTIUM

X

(Jon Faulds/Dan Canoll)

The attached procedure was approved unanimously.
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In the interests of establishing an appropriate procedure for considering leave
applications, where a CEP appeal is brought after the expiry of the twelve month
periodo the following procedure shall apply.
First, a summary of the reasons for delay shall be provided to the NAC. The summary
shall include:
l.Where contact is made with the Appellant, the reasons given by the Appellant
for the delay;
2. Where contact is not made with the Appellant, a summary of Crawford's
efforts to contact the Appellant to inquire about the reasons for the delay and the
results thereof. Crawford shall attempt to contact Appellants in accordance with
the following contact procedure, which is hereby approved for that purpose:

Crawford contact procedure.

a

o

Crawford will make five call attempts over a two-week period to speak
with the appellant to verbally obtain the required information;
If these calls are unsuccessful, Crawford shall send a contact letter and
allow 30 days for a reply from the appellant;
If no reply is received Crawford shall make an additional five call
attempts.

If unsuccessful Crawford will allow a further another 16 days for a reply
from the appellant, following which the appellant's file will be returned to
INAC for further handling as is.
3. The Application for Appeal and any letter or notes attached to the Application
for Appeal. Note: The full appeal package shall 4ql!_be included; and
4. The length of time by which the Appeal exceeds the 72 month time period.
Second, in deciding whether to grant leave to the Appellant the NAC
above, and the explanation for the delay, if any.

will

consider the

Third, unless otherwise ordered by the Court the NAC shall not allow any extension of
an appeal period beyond September 19,2012.

l
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RECORD OF DECISION (NAC) - CLARIFIED
Record No.: 007/1.{C
Date: January 18,2013

6^TUE
The NAC has reviewed their mandate under the Settlement Agreement, particularly Articles 4 and 6, with respect to issues of concern regarding
timelines and commitments made to survivors and resolved that the attached Resolution be directed to the Indian Residential Schools Seðretariãt, the
Chief Adjudicator and the Oversight Committee to plan and meet the performance standards as set out therein.

VOTES

FOR
CANADA

AGAINST

ABSTAIN

NO RESPONSE

X

(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)

X

INUIT

X

(Gilles Gagné/Janice Payne)

CHURCHES
(Alex Pettingill/Rod Donlevy)

INDEPENDENT COUNSEL
(Peter Grant/Brian O'Reilly)

Please note that each member has

X

X

five (5) business days from the date of receipt to clarifu the Record
Page
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MERCHANT LAW GROUP
(E.F.A. Merchant/Jane Ann Summer)

X

NATIONAL CONSORTIUM
(Alan Farrer/DarcY Merkur)

X

I-*: i--_r :-]

---.-l --'l

:*-l

---l "-.ì

' I "--l

DETERl!trNATION
Motion carried with a five member vote.

Please note that each member has

five (5) business days from the date of receip to clarify the Record
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RECORD OF DECISION (NAC)
Record

No.:

008/l.trC

Date: January 18,2013
ISSUE
WHEREAS the Indian Residential Schools Settlement Agreement ("IRSSA") requires thatCanada provide sufficient resources to the
IAP process to ensure that certain standards for processing IAP claims are met, including the 9 month deadline after a claim has been
screened in for an offer of hearing date and the 6 year deadline from Implementation Date for all IAP Applications to be processed;

AND WHEREAS it is apparent that in the present circumstances neither of these two deadlines has been or can be met;
AND WHEREAS it is also apparent that the failure to meet these deadlines is due to the lack of sufficient resources for the IAP claims
process, as evidenced, inter alia,by minutes of the Oversight Committee and by the20ll Annual Report of the Chief Adjudicator;
AND WHEREAS it is possible that it may take until2017 for all IAP Applications to be processed; "processed" defined by having
had a first adjudication hearing, with final adjudication and payment of a successful application potentially taking up to an additional
year or more;

AND WHEREAS the increase in resources to complete the IAP process earlier may not increase overall costs

will

as an extensionto 2017

lead to an increase in costs in any case and increasing resources to complete earlier may even lead to a net saving;

AND WHEREAS many survivors are elderly or ill and the number of survivors who will not live to have their IAP claim adjudicated
continues to mount as time passes;

AND WHEREAS all Parties to the IRSSA recognized at the time of the Settlement and the Court Approvals that it was critical to
complete the IAP process in a timely manner due to the age and health of the survivors of the Residential Schools, which led to the
requirement to complete the IAP process by 2015;
AND WHEREAS no IAP claimant ought to be faced with the spectre of a four to five year wait for his or her claim to
such a delay is unacceptable to the National Administration Committee ("NAC");
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AND WHEREAS the NAC has an overall supervisory role in relation to the IRSSA generally and in relation to resources for the IAP
specifrcally;
THEREFORE BE IT HEREBY RESOLVED THAT:
1

2.

The Indian Residential Schools Secretariat, the Chief Adjudicator and the Oversight Committee are hereby requested to
plan and act to accelerate the IAP timetable to meet the following performance standards:

a.

That every claim be offered a hearing date within 9 months of having been screened in, unless a
claimant's failure to meet one or more of the requirements of the IAP frustrates compliance with that o
bjective, in fulfillment of Article 6.03(l)(c) of the IRSSA; and

b.

That all IAP Applications filed before the application of the IAP Application Deadline be processed
priorto December 31,2015 unless a claimant's failure to meet one or more of the requirements of the
IAP frustrates compliance with that objective; and

c.

That in any event, no fewer than 6,000 IAP claims per year (including NSP resolutions) be processed
commencing September l, 2073.

Canada is hereby requested to provide the resources for an accelerated timetable for IAP claims processing necessary to
achieve the foregoing performance standards, including but not limited to:
a.

Relaxation or modification of impediments to staffing identified in minutes of the Oversight Committee
and in the20ll Annual Report of the Chief Adjudicator;

b.

Assistance otherwise to the Indian Residential Schools Secretariat and the Chief Adjudicator by way of
increase in budget allocation of monies, staff and other resources as necessary or advised to meet the
performance standards set out above;

c

Assignment of additional resources, including but not limited to budget allocation of monies, staff and
other resources to Canada departments and agencies participating in and supporting the IAP claims
process either directly or indirectly, such as expedited provision of mandatory documents by federal
document holding agencies and additional provision of Justice and other hearing and NSP-related staff
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that may be required

to satisff the increased demand for

same arising

in

connection with meeting the

performance standards set out above.
J

The Indian Residential Schools Secretariat, the Chief Adjudicator, the Oversight Committee and Canada are hereby
requested to:

a.

respond to the NAC on or before March 31,2013 with their plans to meet these requests, and

b.

incorporate their plans to meet these requests in any application to the Court to extend or modifu the 9
month and the 6 year deadlines, or either of them.

VOTES
FOR

AGATNST

ABSTAIN

NO

RESPONSE

X

CANADA
(Catherine A. Coughlan/Paul Vickery)

ASSEMBLY OF FIRST NATIONS

X

(Kathleen Mahoney)

X

INUIT
(Hugo Prud'homme/Gilles Gagne)
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(Alex Pettingill/Rod Donlevy)
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RECORD OF DECISION (NAC). CLARIFIED
Record

No.: 009AtC

Date: November27,2013
IS,TUE

In connection with the Adjudication Secretariat's IAP completion plan, the IAP Oversight Committee has approved on April 24,2013, amended May
28,2013,an "Incomplete File Resolution Procedure" to address case management and in some cases dismissal of LAP claims where the file is unable
to proceed to hearing because it is incomplete. That procedure was discussed in a meeting of the NAC with the Chief Adjudicator and the Secretariat
on Septemb er 17 , 2013 and at a NAC meeting on Novemb er 27 , 20 I 3. Because that procedure provides for dismissal of a claim without a hearing,
the NAC has been asked to approve the procedure.
THEREFORE BE IT HEREBY RESOLVED THAT:
The NAC hereby approves in principle the Incomplete File Resolution Procedure subject to the following.
2.

J

The NAC does not support paragraph 22.6 of the Incomplete File Resolution Procedure. The NAC would support an expedited process for
application to the supervising courts for directions where the Chief Adjudicator reasonably believes the conduct or caseload of a counsel
would interfere with achieving the proposed completion deadlines.

This approval in principle shall not operate as a bar in any way to members of the NAC and those represented by members of the NAC from
raising specific concerns or objections to portions of the Incomplete File Resolution Procedure.

VOTES
FOR

AGATNST

ABSTAIN

NO RESPONSE

X

CANADA
(Catherine A. Coughlan)

ASSEMBLY OF FIRST NATIONS
(Kathleen Mahoney)
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Appendix E

COMMON EXPERIENCE PAYMENT
PROCESS & ASSESSMENT

February 15, 2008

Acronyms
AP

Advance Payment

CARS

Computer Assisted Research System

CEP

Common Experience Payment

DR

Daily Register

ER

Enrolment Return

IRS

Indian Residential School

NAC

National Administration Committee

QR

Quarterly Return

SA

Settlement Agreement
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1 Executive Summary
For many former students of Indian Residential Schools (as defined in the Settlement Agreement and
referred to as “IRS”), the Common Experience Payment (“CEP”) will be their entry point into the services
provided by the broader Settlement Agreement (“SA”). To ensure that the spirit of reconciliation and
healing that is the ultimate aim of the SA is reflected in the delivery of the CEP, the Courts have approved
Assessment principles to ensure that every eligible Applicant receives the correct amount of
compensation and that this compensation reaches the intended recipients. At the same time, Assessment
must be fair, objective, timely, and practical, minimize the onus placed on Applicants, be efficient, and
executed with a minimum of errors.
The Assessment of CEP applications poses many complex challenges for the Trustee of the CEP funds
(i.e., the Government of Canada), namely the sheer volume of applications and service standard
requirements. Essential to the ability to respond to these challenges is the deployment of the Computer
Assisted Research System (“CARS”). This expert system was developed in-house for the express
purpose of capturing the expertise of a researcher. CARS consistently deploys this expertise at a fraction
of the time and cost of manual research. This step was necessary in order to meet the anticipated volume
of applications to be received.
The Trustee is implementing an escalating Assessment process for assessing eligibility of Applicants.
CARS deploys many advanced techniques to enable initial processing of applications. To support this
capability, CARS will be supplemented by a team of expert researchers who will manually determine
inconclusive or incomplete findings by CARS.
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2 Definition of Terms
Ancillary Documents:

All other Student Records that are not considered Primary Documents
are considered Ancillary Documents.

Applicant:

A former student applying for a CEP, including those represented by a
Personal Representative as defined in the SA.

Attendance:

The Applicant attended the educational program at the school,
participated in activities at the IRS (although not a student there), or ate
lunch at the IRS. Attendance neither confirms nor negates residency.

Denial / Rejection:

Refers to a CEP Application which is refused either in whole or in part in
that the CEP payment approved and paid is less than that requested by
the Applicant.

Document Gap:

A period of one or more Unconfirmed Years for which there are
incomplete Primary Documents or for which the Primary Documents do
not apply to the Applicant as in the case of Applicants who were not
Status Indians (e.g. non-status Indian, Métis, Inuit, and non-Aboriginal).

Eligible Year:

A School Year, or part thereof for which an Applicant’s Residence is
confirmed.

Ineligible Year:

A School Year for which an Applicant’s Residence has been denied.

Inference:

Refers to a calculation of duration of stay where Residence is confirmed,
and either a start or end date is confirmed, but due to a Document Gap,
the duration is unknown. In this instance, the duration of stay is
calculated based on the model set out in Appendix B.1. (see Appendix B
for a discussion of Inference).

Interpolation:

The approval of Unconfirmed Years occurring where there is a
Document Gap for any School Years between Eligible Years (see
Appendix B).

Middle-Year Indicator

Probability distribution model used to infer the likelihood that an
Applicant should appear on Primary Documents had they been in
Residence at any time. This model is set out in Appendix B.2 (see
Appendix B for a discussion of the Middle-Year Indicator).

Primary Documents:

A document is considered primary if the document was created for the
purposes of being a complete list of all status residential students and
subject to audit by the Federal Government. These documents are
Quarterly Returns and Enrolment Returns.
Quarterly Returns (“QRs”) were intended to be comprehensive lists of all
(status) students who Resided at the IRS, and as such, they are the
primary documents used for Assessment of Residence. They were filed
for calendar quarters ending on March 31st, June 30th, September 30th
and December 31st. They listed the students who were in Residence in
order to obtain the per capita grants paid to IRSs. Usually, the students
are listed with their registration number, their band and date of birth;
often, their date of admission is also noted.
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Effective September 1971, Enrolment Returns (“ERs”) replaced the QRs;
they were issued twice a year, in March and September, but had
essentially the same purpose. Primary Documents are considered to be
complete if there are full QRs or ERs for all the School Years that the
Applicant requests. Primary Documents were used by most IRSs and
principally used for former students who were status. Persons who were
not Status Indians may not have been reported in the same manner.
Some Quarterly Returns also list day school students (or students who
received lunches at the IRS), but they are identified separately from the
resident students.
Reasoned Assumption:

Refers to the situation where Assessment of Residence is not possible
due to Document Gaps, but through use of contextual information and
based on the totality of the information available, conclusions can be
drawn. (see Appendix B).
e.g., Where Assessment of Residence is not possible due to Document
Gaps, but the Applicant was found to have attended the IRS, and it has
been confirmed that the specific IRS did not have day school facilities for
the specific period, the Trustee will make the Reasoned Assumption that
the Applicant was Resident at the IRS while he or she attended.

Residence:

The Applicant resided overnight at an IRS for one or more nights in a
School Year and may have attended classes at the IRS, a public school
or a federal day school.

School Year:

A School Year is defined as September 1st of any given year to August
31st of the following year.

Student Records:

Any records or documents that identify one or more former IRS students
by name that may assist with the Assessment of an Applicant’s
Residency and/or duration at an IRS. These records may include
Primary, Ancillary or other types of documents.

Assessment

Assessment refers to the determination of an application, whether
resulting in approval or denial of the application period.

Unconfirmed Year

A School Year for which the Applicant has applied for CEP but for which
Residence has not been determined.
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3 CEP Process Flow
The CEP is a lump-sum payment that recognizes the experience of residing at an IRS, and its impacts.
Upon Assessment, each eligible former student who applies for the CEP will receive $10,000 for the first
School Year or part thereof of Residence plus an additional $3,000 for each subsequent School Year or
part thereof after the first School Year (subject to deduction if the Applicant received an Advance
Payment (“AP”)). All former students who resided at an IRS who were alive on May 30, 2005 will be
eligible for the CEP. Those eligible include but are not limited to First Nations, Métis, and Inuit former
students.
The process begins with collecting Applicant information, confirming its completeness and performing a
preliminary assessment by verifying the Applicant’s identity against the required identity documents (see
Section B of the Application Form at Appendix C).
The Trustee will implement an escalating Assessment process for assessing the eligibility of Applicants
(illustrated in Appendix A). This Assessment process will assess two elements: Residence at an IRS, and
duration of Residence. This process relies on the available records which are more complete for some
categories of Applicants than others. Therefore, it is important for the Applicant to self-identify on the
application form that they were Status, non-Status, Métis, Inuit or non-Aboriginal while at IRS to ensure
proper Assessment of their application form.
In cases of Personal Representatives applying on behalf of former students, and where basic information
is not available from the former student (e.g., name of school), the Trustee will communicate with the
Personal Representative to seek specific information that will assist in the validation of identity and/or
Assessment of Residency.
The Trustee will also quality control a random sample of all CEP applications to ensure the accuracy of
the CEP research process and results. The files to be quality controlled will be randomly selected and
the results verified by research prior to forwarding findings to the Applicant. The planning assumption for
the sample amount has been set at 10% of all applications but will be raised or lowered based on a more
detailed statistical analysis to ensure the appropriate sample. Quality control reports, including any
variance to the 10% sample, will be provided to the Trustee and to the Court Appointed Monitor.
STAGE 1: CARS
Initial processing of applications will be performed by CARS. For School Years where all Primary
Documents are available, CARS may Assess CEP applications without requiring manual involvement. In
the cases where there are Document Gaps, Assessment of applications by CARS will be based on
Interpolation or using the Middle-Year Indicator. (See Appendix B.2)

STAGE 2a: Manual Review
Generally, where CARS cannot Assess and/or Document Gaps exist, manual review will result.
Assessment by manual review will involve:
1. Analysis of Ancillary Documents and additional information that CARS did not consider (e.g. a
date of admission on a later Primary Document);
2. Reasoned Assumption where Assessment of Residence is not possible due to Document Gaps,
but a Reasoned Assumption can be made based on contextual information from the totality of the
information available;
3. Where the analysis of the Ancillary Documents and additional information warrants, Interpolation
will be applied; and/or,
4. Mathematically-based Inferences can be made to calculate the duration where Residence is
confirmed and either a start or end date is confirmed.
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STAGE 2b: Request for Additional Information
The Trustee intends to seek documentation and/or information from Applicants that will enable
Assessment of eligibility in instances where there is a complete gap in the Student Records or Residence
cannot be Assessed after manual review, Inference, Interpolation and Reasoned Assumptions are
considered. Where information provided by Applicants can be verified against time-specific information
known about each relevant IRS (e.g. the Applicant is able to provide the name(s) of their dorm
supervisor(s), or name(s) of other staff and/or students who were at the IRS at the same time and this is
corroborated by the historical records), such supplementation would permit Assessment at this stage to
be performed according to the same standards used for Stages 1 and 2a. This process will be applied
where the Student Records are incomplete or Residence cannot be Assessed so that the benefit of the
doubt will be given to the Applicant in Assessment of Residency.

STAGE 3: Reconsideration
Applicants will be offered by the Trustee the opportunity to initiate Reconsideration of their application in
instances when their application is Denied. Applicants whose claims have been Denied will be advised in
writing of the specific reasons for the Denial, that they have six (6) months to request a reconsideration in
writing, and that applying for reconsideration is a precondition for appeal to the NAC. The 6-month period
may be extended by the Trustee, acting reasonably. Within 60 days of receipt of the request for
reconsideration, the Trustee will send a letter to the Applicant advising of receipt of the request for
reconsideration and providing a date on which his or her request for reconsideration will be finalized. If
the Trustee still Denies the claim after reconsideration, the applicant will be advised in the decision
following reconsideration that he or she has 12 months from the receipt of the reconsideration denial to
appeal to the NAC.
STAGE 4: Appeal
Applicants whose request for Reconsideration has been Denied may appeal to the National
Administration Committee (“NAC”) for a determination.
All Applicants having sought and been denied their claim after Reconsideration will have the right of
appeal except in cases where:
1. The school for which they have applied is not an IRS as defined in the SA; or,
2. The person for whom the application is made died prior to May 30, 2005 or, for Cloud Class
Members died prior to October 5, 1996.
The appeal procedure shall be in writing. The NAC will not hold oral appeals. An Applicant shall not be
entitled to more than one appeal in respect of an Application. An appeal to the NAC of a decision by the
Trustee may be brought as of right within 12 months from the receipt of the reconsideration denial.
Appeals to the NAC may be brought after that period only with leave of the court or with leave of five
members of the NAC as set out in the Appeal Protocol.
TRANSITIONAL PROVISIONS
All CEP Applicants who have been denied their claim and sent a decision letter by the Trustee prior to the
Court approval of the present Protocol shall be informed in writing by the Trustee as soon as possible that
their right to a Reconsideration of their denial is available to them within the then next six (6) months from
the receipt of the written Advisory, respectively, without the requirement to supply new evidence or
documentation.
Applications from denial decisions mistakenly addressed directly to the NAC shall be treated by Trustee
as if they had been correctly sent for reconsideration.
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CEP Assessment Principles

The principles by which CEP Assessment will be conducted are as follows:
1. Assessment is intended to confirm eligibility, not refute it;
2. Assessment must accommodate the reality that in some cases records may be incomplete;
3. Assessment must be based on the totality of the information available concerning the application;
4. Inferences to the benefit of the Applicant may be made based on the totality of the information
available concerning the application;
5. If information is ambiguous, interpretation should favour the Applicant;
6. This principle (6) shall apply to Applicants who identify themselves as having been status Indians
at the time of residency in a residential school. The absence of such an Applicant’s name from
the lists comprising all status Indian residential students in a given year at the school in question
shall be interpreted as confirmation of non Residence that year. An Applicant whose application
is denied on this basis may seek reconsideration;
7. Where an application is denied, the Applicant will be advised of the reasons and may seek
reconsideration. The Applicant may provide additional information that relates to his or her claim,
including :





photographs;
other documentary evidence of a connection with the school;
affidavit evidence, including but not limited to, the affidavits of other students, school or
Residence employees, Aboriginal leaders or others with personal knowledge relating to
the Applicant’s Residence at the school;
an affidavit from the Applicant confirming Residence by reference to corroborating
documents and/or objective events;

8. An application will not be approved based on the applicant’s bare declaration of Residence alone.
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5

CEP Assessment Process

5.1 STAGES OF REVIEW

5.1.1 Stage 1: Computer Assisted Research System (CARS): Electronic
Search of Records in Accordance with CARS Business Rules


At Stage 1, all available Primary Documents for the IRS (s) cited in the application within 10 years
on either side of the period cited are reviewed for possible matches to the Applicant (based on
name(s), date of birth, age, and/or gender).



When there are complete Primary Documents for each IRS and School Year requested by an
Applicant who was Status Indian, the result yielded by CARS determines the Assessment of the
application, in whole or in part (applications by persons who were not Status Indians will generally
require further investigation).



Where there are Document Gaps, CARS applies Interpolation. An example would be when an
Applicant states that they were in Residence from 1960 to 1968. CARS is able to Assess 1960 to
1963, and 1967 to 1968. Residence cannot be Assessed between 1964 and 1966 due to
Document Gaps. In this instance, CARS will approve the School Years that fall in the period of
the Document Gap (i.e. 1964 to 1966), allowing Assessment of all years cited..



CARS can only confirm Eligible Years during this stage when an Applicant is found on a Primary
Document, or when Residence can be Interpolated.



If there are issues in matching, an application is flagged for Manual Review. An example would
be where there are multiple dates of birth, inconsistent student numbers, or two potential name
matches in a given School Year.



In accordance with Assessment Principle 6, CARS will determine a School Year to be an
Ineligible Year where an Applicant who was Status Indian, is:
o
o
o
o




not found on a Primary Document when records for the School Year(s) applied for are
complete;
not found on the Student Records and any Document Gaps are small enough that there
is high certainty (20:1) the Applicant was not Resident (see Appendix B.2);
found on a Primary Document but is listed as a day student; or,
found on a Primary Document but identified as being absent for the entire School Year.

For Applicants who were not Status Indians during the time they resided at IRS, CARS can
confirm Residence if he/she appears on Primary Documents; however, CARS cannot deny the
Applicant at this stage and will instead flag the application for manual review.
Any application not determined at Stage 1 will be sent to Stage 2a, with the exception of:
o where there is a complete gap in the Primary Documents and the Applicant is not found
on any Ancillary Documents for the School Years of the IRS requested, CARS will flag
the application for Request for Additional Information. (Stage 2b).

5.1.2 Stage 2: Manual Review
5.1.2.1 Stage 2a: Manual Review
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At Stage 2a, the Trustee may determine an application based on information contained in any
Student Record, not only on Primary Documents as in Stage 1.



If flags were raised during Stage 1, the output of Stage 1 is analyzed by an expert researcher.



The expert researcher will endeavour to confirm Residence in the following ways:


assessment of the content and/or context of the Student Records (e.g. a discharge form that
gives initial date of entrance);



assessment of whether the content and/or context of the Student Records enables a
Reasoned Assumption to made with respect to Residence (e.g. a laundry list only includes
residential students);



assessment of whether day students attended the IRS in question; and/or



assessment of other sources of information.
“Other sources of information” refers to additional resources that may be available to the
Trustee. An example of this might be where an Applicant’s home community was situated at
such a distance from the IRS it precludes reasonable daily commuting to and from the IRS, in
which case, a Reasoned Assumption can be made the Applicant was resident at the IRS.



During the Manual Review process, all available Primary Documents and Ancillary Documents
will be analyzed. Reasoned Assumptions, Interpolation and Inference will be applied as
appropriate.



If one or more School Year(s) is determined to be Eligible, the application is processed for
payment for the Eligible Year(s). The Applicant will also be advised of any School Year(s)
deemed to be Ineligible Years and provided with information explaining the Stage 3 –
Reconsideration process.



After Stage 2a Manual Review, where Assessment of Residence is not possible, the Applicant is
contacted and more information is requested.

5.1.2.2 Stage 2b: Request for Additional Information


At Stage 2b the Applicant will be able to establish Residence by providing two pieces of
information that confirm Residence and this can be verified against time-specific information
known about the IRS. The Applicant will be contacted and given opportunity to:
 provide information in a written form (no need for it to be sworn, but affidavits will be accepted
if sent) that helps confirm they lived at the IRS; and/or
 answer questions by telephone regarding their memories from their time at the IRS.



Applicants are not expected to provide perfect information about events that, in most cases,
happened several decades ago. The kind of information that will be particularly helpful will be
information about dorms, night staff, various evening routines, travel to and from school, etc. The
focus in reviewing this information will be looking for information that is consistent with what is
already known about the school and community. Keeping in mind that this process applies where
the document record is insufficient, the benefit of the doubt will be given to the Applicant in the
Assessment of Residence.



Once Residence is confirmed, Interpolation, Inference and Reasoned Assumption will be applied
to determine duration.



Particular attention will be paid to Applications from Personal Representatives at this Stage.
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If the Applicant is deemed ineligible for one or more Schools Year(s) requested or Residence
cannot be confirmed, the results will be communicated to the Applicant who will be advised of the
Reconsideration process.

5.1.3 Stage 3: Reconsideration


Reconsideration is available to all Applicants regardless of their status except in cases where:
o The school for which they have applied is not an IRS as defined in the SA; or,
o The person for whom the application is made died prior to May 30, 2005 or, for Cloud Class
Members, prior to October 5, 1996.



Reconsideration will be initiated by the Applicant. As per Assessment Principles 7 and 8, an
Applicant will be given an opportunity for reconsideration when their application is denied and, if
he or she wishes to do so, the applicant may provide additional information but is not required
to do so. Examples of such additional information could include:
o additional names or nicknames that the Applicant may have used while at IRS;
o photographs;
o other documentary evidence of a connection with the school;
o affidavit evidence, including but not limited to, the affidavits of other students, school or
Residence employees, Aboriginal leaders or others with personal knowledge relating to the
Applicant’s Residence at the school
o an affidavit from the Applicant confirming Residence by reference to corroborating documents
and/or objective events;
o An application will not be approved based on the Applicant’s bare declaration of Residence
alone.



The Trustee will review any and all information and documents provided by the Applicant. New
information will be reviewed in the context of all available information (per Principle 3). Where a
clear discrepancy arises between the information provided and other material previously reviewed
such that there is a balanced case supporting either approval or rejection, the Assessment will be
made in favour of the Applicant.



Applicants may appeal to the NAC from the reconsideration decisions denying their claim, and will
be so informed by the Trustee of this right of Appeal
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6
Documents Provided by Applicants Which Might Be
Used to Confirm Residence
These documents will be examined in order to evaluate if they can confirm either Residence or
Attendance, depending on the context. These records are reviewed with the totality of findings and
contextual knowledge about the IRS, and the Applicant’s information is incorporated into the assessment.
For example, if it is known that there were no day school students present during the Applicant’s time at
an IRS, a document need only show Attendance at the IRS. Many of the types of records listed have
been provided by Advance Payment (“AP”) Applicants. This list is not meant to be exhaustive.


















Documents from other government sources, which reference Applicant’s place of Residence
being an IRS (Children’s Aid Society records, RCMP records on truancy, Social Services records,
etc.)
Counsellors’ monthly reports
Medical records, physical exams
Newsletters, yearbooks, journals
Photographs (sent with enough contextual info on photo or archival description itself [e.g., name
of student and date clearly listed], and always reviewed alongside other documents and
knowledge about the school)
Student Records
School Ledger
Vocational Class Lists
Correspondence (from school, government, student, or parents in which date and/or postage is
present)
Class reports
Transportation Lists
Contemporaneous secondary source documents (articles from local newspapers)
Census records
Band Membership Lists
Inuit Disc List
Affidavit evidence, including but not limited to, the affidavits of other students, school or
Residence employees, Aboriginal leaders or others with personal knowledge relating to the
Applicant’s Residence at the school
An affidavit from the Applicant confirming Residence by reference to corroborating documents
and/or objective events
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Guidelines to Assess Applicant’s Documents

Documents provided by Applicants will be analyzed by the Trustee. The content of the document is
equally important as the type of document provided. Ultimately, final decisions are within the Trustee’s
authority, subject to appeal to the NAC and the court.
The following guidelines, though neither exhaustive nor universally applicable, are meant to give an
overview of the type of information that will be looked for, in order to assess whether or not the new
document will confirm Residence for the School Year(s) in question:









Does the document speak specifically to Residence at the IRS, rather than just Attendance?
What is the source of the document? Is it an original copy or a certified copy provided by another
level of government, Church, or perhaps a Band or Community Repository?
Does the document list the Applicant’s name?
Does the document list the name of the IRS?
Does the document contain a contemporaneous reference to the date?
If the document was created after the time period it covers, was it created prior to
commencement of negotiations for the SA?
If the document does not specify Residence on its own, can it be reviewed in light of IRS-specific
knowledge (e.g. does the Trustee know there were no day students at the IRS, when the
document was created) to confirm Residence?
If the document does not specify Residence on its own, can it be reviewed in light of information
provided by the Applicant (e.g. does the Trustee know that the Applicant’s home was too far from
the school in question to allow for Attendance as a day student?) to confirm Residence?
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Reasons for Denial

Based on the rules set out in this document, an application may be denied if one of the following is found:







The Applicant’s Residence could not be confirmed.
An Applicant who was a Status Indian is not found on documents but the Primary Documents are
complete (or sufficiently complete, as explained in Appendix B.2, Middle-Year Indicator) for all School
Year(s) requested.
The Applicant applied for a school that is not an IRS.
Where the Applicant submitted multiple application forms, the duplicate will not be approved. If a
duplicate includes a changed claim the changed claim will be addressed as an amendment to the
original application to the extent that it refers to a claim for years in residence not previously applied
for.
The IRS was not open during the time periods specified by the Applicant.
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Threshold for closing file

Applicants are able to bring forward new information relevant to either Residence or duration of
Residence at any time until the CEP period has expired.
Applicants wishing to provide new information, i.e. information not provided in their first CEP Application
process, in respect of either schools or years of attendance not previously the subject matter of an
application by them may provide this information to the Trustee at any time before the CEP Application
Deadline. The Trustee shall then add this information to the information already provided by the Applicant
and reassess the Application as a whole and communicate a reasoned decision to the Applicant.
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Appendices
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Appendix A – CEP Assessment Process Map1

1

Assessment refers to the determination of an application, whether resulting in approval or denial of the
application period.
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Appendix B – Interpolation & Inference Policy
Stage 1 (CARS)
Interpolation
Interpolation is the approval of Unconfirmed Years occurring where there is a Document Gap for
any School Years between Eligible Years. Stated another way, where Residence is confirmed on
both sides of a Document Gap, CARS will Interpolate the in-between years. Interpolation at Stage
1 applies only to Applicants who are found on Primary Documents and primarily applies to
Applicants who self-identify as Status Indians. Assessment is determined at this stage based on
CARS Interpolation results.
e.g. If an Applicant states that they were in Residence from 1960 to 1968, and CARS is able to
Assess 1960 to 1963, and 1967 to 1968, are Eligible Years. Residence cannot be Assessed
between 1964 and 1966 due to Document Gaps. In this instance, CARS will approve the School
Years that fall in the period of the Document Gap (i.e. 1964 to 1966) giving the applicant a total
CEP representing 9 years.
Middle-Year Indicator
Middle-Year Indicator refers to a probability distribution model that infers the likelihood that an
Applicant should appear on Primary Documents had they been in Residence at any time. This
model is set out in Appendix B.2. For this model to be applied, the Applicant cannot be found, or
is found to be not in Residence, on one or more Primary Documents for middle years where there
is a 20:1 probability that the Applicant would have appeared on them as being resident, had they
been in Residence. The Monitor will be advised to monitor the on-going use of the Middle-Year
Indicator.
Assessment of applications by CARS will be based on the Middle-Year Indicator in the case
where there are sufficient Student Records to apply this model (i.e. the Primary Documents for
the middle years). This model is not applied if an Applicant is found on Ancillary Documents.
Stage 2 (Manual review)
Stages 2a, 2b, & Reconsideration:
Interpolation
The approval of Unconfirmed Years occurring where there is a Document Gap for any School
Years between Eligible Years. Stated another way, where Residence is confirmed on both sides
of a Document Gap, CARS will Interpolate the in-between years. Interpolation at Stage 2 applies
to Applicants who are found on Student Records and applies to all Applicants. Assessment is
determined at this stage based on manual review results.
Inference
Where CARS Inference results have been manually reviewed and verified or where, through the
review of Student Records, Residence is confirmed and either a start date or end date has been
confirmed, Residence will be confirmed for the period covered by the Document Gap in
accordance with the rules referred to above.
Inference refers to a calculation of duration of stay where Residence is confirmed, and either a
start or end date is confirmed, but due to a Document Gap, the duration is unknown. In this
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instance, the duration of stay is calculated based on the model set out in Appendix B.1. This
model relies on the alignment of the Applicant provided information to the period confirmed
against the Student Records.
Reasoned Assumptions
Refers to the situation where Assessment of Residence is not possible due to Document Gaps,
but through use of contextual information and based on the totality of the information available,
conclusions can be drawn..
e.g., Where Assessment of Residence is not possible due to Document Gaps, but the Applicant
was found to have attended the IRS, and it has been confirmed that the specific IRS did not have
day school facilities for the specific period, the Trustee will make the Reasoned Assumption that
the Applicant was Resident at the IRS while he or she attended.
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Appendix B.1 - Inference Model
There are 3 reasons why an Applicant’s cited School Years may not align with the Student
Records;
1. Shift – where the duration aligns with the Student Records, but the start and end date do
not.
2. Over-estimation – where the duration cited is greater than the number of Eligible Years
confirmed.
3. Under-estimation – where the duration cited is less than the number of Eligible Years
confirmed.
Where there are Document Gaps, this Inference model takes account of all 3 of these possibilities
and balances their weight to determine duration of Residence in an unknown period where only a
start date or end date can be confirmed against Student Records or via a Reasoned Assumption.
The duration of the period (# of years) that will be confirmed is based on the alignment of the
Applicant provided information to the period confirmed against Student Records and/or a
Reasoned Assumption.


Where the Applicant provided start date is earlier than the confirmed start date, the
Applicant provided end date will be accepted.



Where the Applicant provided start date is later than the confirmed start date, the
Applicant provided duration will be accepted.



Where the Applicant provided start date is the confirmed start date, the Applicant
provided end date will be accepted.



Where the Applicant provided end date is earlier than the confirmed end date, the
Applicant provided duration is accepted



Where the Applicant provided end date is later than the confirmed end date, the Applicant
provided start date is accepted.



Where the Applicant provided end date is the same as the confirmed end date, the
Applicant provided duration is accepted.



Where the Applicant’s start date or end date cannot be confirmed but it is confirmed that
the Applicant was in Residence (according to documentation or via a Reasoned
Assumption), the Applicant provided duration is accepted.
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Appendix B.2 – Middle-Year Indicator
Due to the passage of time and memory issues, former students are likely to be mistaken about their
years at IRS, therefore although every Applicant will provide the duration of their time at IRS;

former students are more likely than not to misstate their years at IRS. In fact, research indicates
that Applicants will be off by at least one year 80% of the time. Knowing this, the Trustee took a
sample of over 300 former IRS students (based on ADR claims and ATIP requests) whose
periods of Residence had been manually Assessed against the dates they provided. For each of
the former students in the sample, the School Years cited by the former students as their duration
at IRS was analyzed.
The analysis consisted of looking at each School Year cited (e.g. year before first year cited, first
year cited, second year, ... , second to last year, last year, year after last year cited, etc...). The
School Years cited were compared with the School Years Assessed by research. For each
School Year it was possible to determine the statistical likelihood that a School Year cited would
be confirmed as an actual School Year in Residence. The likelihood of a School Year being
confirmed increased to almost 100% in the middle of the duration cited by the Applicant.
Conversely, as one moved further from the middle years towards the start year or end year, the
likelihood of Residence being confirmed dropped markedly. For example, if an Applicant cited 7
years of Residence, the likelihood of the 4th year being confirmed is much higher than the
likelihood of either year 1 or year 7 being confirmed.
Stated another way, middle years are least impacted by shifts, exaggeration and under-reporting.
If the Trustee has the complete set of Primary Documents for one or more of the middle years,
there is an exceedingly high probability that the Applicant will appear on those documents as
being resident (particularly for Applicants who were Status Indian). Therefore, probability
distribution can be used to infer the likelihood that the Applicant would have appeared on those
documents had they been in Residence at any time.
Where the duration cited by the Applicant is 4 years or higher and complete Primary Documents
exist for one or more of the middle years, there is a better than 95% chance that the Primary
Documents for the middle years will be conclusive with respect to Residence. The Applicant
must appear on the Primary Documents as being resident for the middle years to have residence
confirmed. Failure to appear in those documents indicates non-residency with an accuracy rate
that exceeds 95%. Where the duration exceeds 5 years, the Middle-Year Indicator tends to prove
or disprove Residence in the 97% range. More specifically, the middle years are identified as set
out below:
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Using a sample size of 300 former students the accuracy of predicting Residence using this
model was 98%. Therefore, it has been decided that setting a threshold of 95% (20:1) for the
Middle-Year Indicator is a sound approach to determining whether a former student was a
resident, even in the absence of complete Primary Documents. The alternative is to consume
vast amounts of resource time and put the Applicant through a potentially arduous task of trying
to furnish additional proof, when the odds against them doing so successfully average 50:1.
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Illustration of Probability Distribution
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Acronyms
AP

Advance Payment

CARS

Computer Assisted Research System

CEP

Common Experience Payment

DR

Daily Register

ER

Enrolment Return

IRS

Indian Residential School

NAC

National Administration Committee

QR

Quarterly Return

RECON

Reconsideration

SA

Indian Residential Schools Settlement Agreement
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1 Executive Summary
Former Indian Residential School students who have received a Common Experience Payment (CEP)
and have been denied in whole or in part, may apply to have the decision reconsidered by Indian
Residential Schools Resolution Canada. CEP recipients can initiate a reconsideration of their claim by
filling out a reconsideration form and mailing, faxing or e-mailing it to the CEP Response Centre, or by
calling the CEP Response Centre directly.
It is important to note that applicants do not need to provide additional information in order to have their
file reconsidered. However, we encourage applicants to provide any information they may have that might
help researchers to confirm residence and years of residence. There is space on the reconsideration form
for additional information, or it can be provided by telephone to the CEP Response Centre.
Following reconsideration, if the applicant still disagrees with the decision that has been made he/she has
the right to appeal to the National Administration Committee (NAC). The NAC oversees the administration
of the Indian Residential Schools Settlement Agreement (SA). Additional details on this process will be
made available following reconsideration.
Applications for schools that are not recognized under the Settlement Agreement will not be reviewed as
part of the reconsideration process. Former students who would like to apply to have a school added to
the list can do so by submitting a request to the Settlement Agreement web site.
To be eligible for reconsideration, the former student for whom the application is made must have:
• Have applied for CEP
• Have applied for reconsideration within six months from the date of the decision denying their CEP
Application in whole or in part
• Resided at a recognized Indian Residential School(s) and was alive on May 30, 2005, OR,
• Resided at the Mohawk Institute Residential Boarding School in Brantford, Ontario between 1922 and
1969, and was alive on October 5, 1996.
.
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2 Definition of Terms
Ancillary Documents:

All other Student Records that are not considered Primary Documents
are considered Ancillary Documents.

Applicant

A former student applying for a CEP, including those represented by a
Personal Representative as defined in the SA.

Assessment

Assessment refers to the determination of an application, whether
resulting in approval or denial of the application.

Attendance:

The Applicant attended the educational program at the school,
participated in activities at the IRS (although not a student there), or ate
lunch at the IRS. Attendance neither confirms nor negates residency.

Document Gap:

A period of one or more Unconfirmed Years for which there are
incomplete Primary Documents or for which the Primary Documents do
not apply to the Applicant, as in the case of Applicants who were not
Status Indians (e.g. non-status Indian, Métis, Inuit, and non-Aboriginal).

Eligible Year:

A School Year, or part thereof for which an Applicant’s Residence is
confirmed.

Ineligible Year:

A School Year for which an Applicant’s Residence has not been
confirmed.

Middle-Year Indicator

Probability distribution model used to infer the likelihood that an
Applicant should appear on Primary Documents had they been in
Residence at any time.

Primary Documents:

A document is considered primary if the document was created for the
purposes of being a complete list of all status residential students and
subject to audit by the Federal Government. These documents are
Quarterly Returns and Enrolment Returns.
Quarterly Returns (“QRs”) were intended to be comprehensive lists of all
(status) students who Resided at the IRS, and as such, they are the
primary documents used for Assessment of Residence. They were filed
for calendar quarters ending on March 31st, June 30th, September 30th
and December 31st. They listed the students who were in Residence in
order to obtain the per capita grants paid to IRSs. Usually, the students
are listed with their registration number, their band and date of birth;
often, their date of admission is also noted.
Effective September 1971, Enrolment Returns (“ERs”) replaced the QRs;
they were issued twice a year, in March and September, but had
essentially the same purpose. Primary Documents are considered to be
complete if there are full QRs or ERs for all the School Years that the
Applicant requests. Primary Documents were used by most IRSs and
principally used for former students who were status. Persons who were
not Status Indians may not have been reported in the same manner.
Some Quarterly Returns also list day school students (or students who
received lunches at the IRS), but they are identified separately from the
resident students.
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Reasoned Assumption:

Refers to the situation where Assessment of Residence is not possible
due to Document Gaps, but through use of contextual information and
based on the totality of the information available, conclusions can be
drawn.
e.g., Where Assessment of Residence is not possible due to Document
Gaps, but the Applicant was found to have attended the IRS, and it has
been confirmed that the specific IRS did not have day school facilities for
the specific period, the Trustee will make the Reasoned Assumption that
the Applicant was Resident at the IRS while he or she attended.

Residence:

The Applicant resided overnight at an IRS for one or more nights in a
School Year and may have attended classes at the IRS, a public school
or a federal day school.

School Year:

A School Year is defined as September 1st of any given year to August
31st of the following year.

Student Records:

Any records or documents that identify one or more former IRS students
by name that may assist with the Assessment of an Applicant’s
Residency and/or duration at an IRS. These records may include
Primary, Ancillary or other types of documents.

Unconfirmed Year

A School Year for which the Applicant has applied for CEP but for which
Residence has not been determined.
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3 CEP Process Flow
The CEP is a lump-sum payment that recognizes the experience of residing at an IRS, and its impacts.
Upon Assessment, each eligible former student who applies for the CEP will receive $10,000 for the first
School Year or part thereof of Residence plus an additional $3,000 for each subsequent School Year or
part thereof after the first School Year (subject to deduction if the Applicant received an Advance
Payment (“AP”)). All former students who resided at an IRS who were alive on May 30, 2005 will be
eligible for the CEP. Those eligible include but are not limited to First Nations, Métis, and Inuit former
students.
The process begins with collecting Applicant information, confirming its completeness and performing a
preliminary assessment by verifying the Applicant’s identity against the required identity documents.
The Trustee will implement an escalating Assessment process for assessing the eligibility of Applicants.
This Assessment process will assess two elements: Residence at an IRS, and duration of Residence.
This process relies on the available records which are more complete for some categories of Applicants
than others. Therefore, it is important for the Applicant to self-identify on the application form that they
were Status, non-Status, Métis, Inuit or non-Aboriginal while at IRS to ensure proper Assessment of their
application form.
In cases of Personal Representatives applying on behalf of former students, and where basic information
is not available from the former student (e.g., name of school), the Trustee will communicate with the
Personal Representative to seek specific information that will assist in the validation of identity and/or
Assessment of Residency.
The Trustee will also quality control a random sample of all CEP applications to ensure the accuracy of
the CEP research process and results. The files to be quality controlled will be randomly selected and
the results verified by research prior to forwarding findings to the Applicant. The planning assumption for
the sample amount has been set at 10% of all applications but will be raised or lowered based on a more
detailed statistical analysis to ensure the appropriate sample. Quality control reports, including any
variance to the 10% sample, will be provided to the Trustee and to the Court Appointed Monitor.

STAGE 1: CARS
Initial processing of applications will be performed by CARS. For School Years where all Primary
Documents are available, CARS may Assess CEP applications without requiring manual involvement. In
the cases where there are Document Gaps, Assessment of applications by CARS will be based on
Interpolation or using the Middle-Year Indicator.

STAGE 2a: Manual Review
Generally, where CARS cannot Assess and/or Document Gaps exist, manual review will result.
Assessment by manual review will involve:
1. Analysis of Ancillary Documents and additional information that CARS did not consider (e.g. a
date of admission on a later Primary Document), including information obtained through other
Applicants when authorized);
2. Reasoned Assumption where Assessment of Residence is not possible due to Document Gaps,
but a Reasoned Assumption can be made based on contextual information from the totality of the
information available;
3. Where the analysis of the Ancillary Documents and additional information warrants, Interpolation
will be applied; and/or,
4. Mathematically-based Inferences can be made to calculate the duration where Residence is
confirmed and either a start or end date is confirmed.
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STAGE 2b: Request for Additional Information
The Trustee intends to seek documentation and/or information from Applicants that will enable
Assessment of eligibility in instances where there is a complete gap in the Student Records or Residence
cannot be Assessed after manual review, Inference, Interpolation and Reasoned Assumptions are
considered. Where information provided by Applicants can be verified against time-specific information
known about each relevant IRS (e.g. the Applicant is able to provide the name(s) of their dorm
supervisor(s), or name(s) of other staff and/or students who were at the IRS at the same time and this is
corroborated by the historical records), such supplementation would permit Assessment at this stage to
be performed according to the same standards used for Stages 1 and 2a. This process will be applied
where the Student Records are incomplete or Residence cannot be Assessed so that the benefit of the
doubt will be given to the Applicant in Assessment of Residency. Any/All information provided orally
(over the phone, to call centre agents in the CEP Response Centre) by a CEP Applicant or his/her Estate
or Representative, cannot be incorporated into research products related to IAP/ADR.
STAGE 3: Reconsideration
Applicants will be able to initiate Reconsideration of their application in instances when their application is
denied, in whole or in part, whether they are able to provide additional information or documents or not..
Additional information could be another name to search against available records, or the provision of
documents that put the Applicant at an IRS during their cited time period. Every Applicant (with the
exceptions noted below in Stage 4) has the right to Reconsideration so long as they are able to initiate
their request before the CEP period has expired.

STAGE 4: Appeal
Applicants who have been denied their application, in whole or in part, after reconsideration may appeal
to the National Administration Committee (“NAC”) for a determination. Applicants may not appeal to the
NAC unless reconsideration has occurred.
All Applicants will have the right of appeal except in cases where:
1. The Applicant has not applied for and received a decision on reconsideration;
2. The school for which they have applied is not an IRS as defined in the SA; or,
3. The person for whom the application is made died prior to May 30, 2005 or, for Cloud Class
Members died prior to October 5, 1996.
An appeal to the NAC of a decision by the Trustee may be brought as of right within 12 months of the
date upon which the Applicant received the decision denying their reconsideration request. Appeals to
the NAC may be brought after that period only with leave of the court. The appeal procedure shall be in
writing. The NAC will not hold oral appeals. An Applicant shall not be entitled to more than one appeal in
respect of an Application, except where a file has been affected by an amendment to the CEP process.
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CEP Validation Principles

The principles by which CEP validation will be conducted are as follows:
1. Validation is intended to confirm eligibility, not refute it;
2. Validation must accommodate the reality that in some cases records may be incomplete;
3. Validation must be based on the totality of the information available concerning the application;
4. Inferences to the benefit of the Applicant may be made based on the totality of the information
available concerning the application;
5. If information is ambiguous, interpretation should favour the Applicant;
6. This principle (6) shall apply to Applicants who identify themselves as having been status Indians
at the time of residency in a residential school. The absence of such an Applicant’s name from
the lists comprising all status Indian residential students in a given year at the school in question
shall be interpreted as confirmation of non Residence that year. An Applicant whose application
is denied on this basis may seek reconsideration based on the provision of further information;
7. Where an application is not accepted in whole or in part, the Applicant will be advised of the
reasons and may seek reconsideration based on the provision of additional information that
relates to the rejection, including evidence that may be provided by the Applicant personally
which may include:
•
•
•
•

photographs;
other documentary evidence of a connection with the school;
affidavit evidence, including but not limited to, the affidavits of other students, school or
Residence employees, Aboriginal leaders or others with personal knowledge relating to
the Applicant’s Residence at the school;
an affidavit from the Applicant confirming Residence by reference to corroborating
documents and/or objective events;

8. An application will not be validated based on the applicant’s bare declaration of Residence alone.
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Reconsideration Process
Once a Common Experience Payment application is processed, applicants receive a detailed letter
explaining the result of their assessment, as well as the reasons for denial, and how to proceed if they
do not agree with the Trustee’s decision.
This process is called Reconsideration. Every Applicant has the right to Reconsideration, except
cases where:
o
o

The school for which they have applied is not an IRS as defined in the SA; or,
The person for whom the application is made died prior to May 30, 2005 or, for Cloud Class
Members, prior to October 5, 1996.

Reconsideration will be initiated by the Applicant. As per the CEP Validation Principles 7 and 8, an
Applicant will be given an opportunity for reconsideration when their application is denied in whole or
in part.
Applicants do not need to provide additional information in order to have their file reconsidered.
However, applicants are encouraged to provide any information they many have that might help
researchers to confirm residence and years of residence.
Examples of such information could include:
o
o
o
o

o

additional names or nicknames that the Applicant may have used while at IRS;
photographs;
other documentary evidence of a connection with the school;
affidavit evidence, including but not limited to, the affidavits of other students, school or
Residence employees, Aboriginal leaders or others with personal knowledge relating to the
Applicant’s Residence at the school
an affidavit from the Applicant confirming Residence by reference to corroborating documents
and/or objective events.

An application will not be approved based on the Applicant’s bare declaration of Residence alone.
The Trustee will review any and all information and documents provided by the Applicant. New
information will be reviewed in the context of all available information. Where a clear discrepancy
arises between the new information provided and other material previously reviewed such that there is
a balanced case supporting either approval or rejection, the Assessment will be made in favor of the
Applicant.
Applicants dissatisfied with the outcome of their request for reconsideration rendered by the Trustee,
will have the right to appeal the decision to the National Administration Commission (NAC).

Information Intake / Processing
Reconsideration will involve the intake of new and additional information in both written form and
orally through the IRSRC Response Centre. Applicants have access to the Reconsideration Request
Form on the Trustee’s website. Requests for Reconsideration and additional information will be
received by the Trustee through the following avenues:
1.
2.
3.
4.

Via Mail (including internal mail, courier, etc)
Via Fax
Via E-Mail
Via Response Centre
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The requests for reconsideration and information received by the Trustee, will be tracked, monitored
and managed in an efficient and time sensitive manner by following the Reconsideration Document
Management Procedures developed by the Trustee, to ensure that the complexity of the issues have
been captured and considered. The requests will be processed by order of date received to ensure
fairness and transparency. Also, priority will be given to elderly applicants requesting
reconsideration.
Information provided orally to the IRSRC Response Centre will be documented during the
conversation with the applicant. This information will be recorded in SADRE and transferred to the
Trustee upon completion of the phone call. The oral information provided by the applicants in the
CEP process is to be withheld from information provided by Canada to the IAP Secretariat and the
conversation will not be used by Canada in the IAP Process

Priority and Timelines
In an effort to ensure fairness and transparency while balancing the urgency associated with the most
elderly, reconsideration requests will be processed based on the following priority:

1. Elderly (where the Applicant was 65 or older as of May 30, 2005);
2. In order of date received, while at the same time dedicating a small team to address the files that
can be processed quickly (ie. quick hits).
It is important to note that although some requests may be processed within a few days, on average,
the majority of files will be processed within 90 days. At the same time, some files will be extremely
complex and may take up to 160 days in order to be processed.
If after 90 days, the Trustee still has not rendered a decision, a system’s flag will trigger a letter that
will be sent to the Applicant notifying them that the Trustee is still working on their file and additional
time is required.
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6
Documents Provided by Applicants Which Might Be
Used to Confirm Residence
These documents will be examined in order to evaluate if they can confirm either Residence or
Attendance, depending on the context. These records are reviewed with the totality of findings and
contextual knowledge about the IRS, and the Applicant’s information is incorporated into the assessment.
For example, if it is known that there were no day school students present during the Applicant’s time at
an IRS, a document need only show Attendance at the IRS. Many of the types of records listed have
been provided by Advance Payment (“AP”) Applicants. This list is not meant to be exhaustive.
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Documents from other government sources, which reference Applicant’s place of Residence
being an IRS (Children’s Aid Society records, RCMP records on truancy, Social Services records,
etc.)
Counsellors’ monthly reports
Medical records, physical exams
Newsletters, yearbooks, journals
Photographs (sent with enough contextual info on photo or archival description itself [e.g., name
of student and date clearly listed], and always reviewed alongside other documents and
knowledge about the school)
Student Records
School Ledger
Vocational Class Lists
Correspondence (from school, government, student, or parents in which date and/or postage is
present)
Class reports
Transportation Lists
Contemporaneous secondary source documents (articles from local newspapers)
Census records
Band Membership Lists
Inuit Disc List
Affidavit evidence, including but not limited to, the affidavits of other students, school or
Residence employees, Aboriginal leaders or others with personal knowledge relating to the
Applicant’s Residence at the school
An affidavit from the Applicant confirming Residence by reference to corroborating documents
and/or objective events

Applicants providing one or more of the documents listed above in support of their Reconsideration
request but which also concerns, covers or mentions other former students, wherein acquisition of such
records would assist the Trustee in supplementing incomplete record collections, will be asked if he or
she consents to have such documents used by the Trustee and IRSRC to confirm the residence of those
other former students. If the answer of the Applicant is positive, then such documents will be added to
the Ancillary Documents database and used to confirm residence as applicable.
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Guidelines to Assess Applicant’s Documents

Documents provided by Applicants will be analyzed by the Trustee. The content of the document is
equally important as the type of document provided. Ultimately, final decisions are within the Trustee’s
authority, subject to appeal to the NAC and the court.
The following guidelines, though neither exhaustive nor universally applicable, are meant to give an
overview of the type of information that will be looked for, in order to assess whether or not the new
document will confirm Residence for the School Year(s) in question:
•
•
•
•
•
•
•
•

Does the document speak specifically to Residence at the IRS, rather than just Attendance?
What is the source of the document? Is it an original copy or a certified copy provided by another
level of government, Church, or perhaps a Band or Community Repository?
Does the document list the Applicant’s name?
Does the document list the name of the IRS?
Does the document contain a contemporaneous reference to the date?
If the document was created after the time period it covers, was it created prior to
commencement of negotiations for the SA?
If the document does not specify Residence on its own, can it be reviewed in light of IRS-specific
knowledge (e.g. does the Trustee know there were no day students at the IRS, when the
document was created) to confirm Residence?
If the document does not specify Residence on its own, can it be reviewed in light of information
provided by the Applicant and by other applicants (e.g. does the Trustee know that the
Applicant’s home was too far from the school in question to allow for Attendance as a day
student?) to confirm Residence?
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Reconsideration Assessment Process

Prior to reviewing any additional information provided by an applicant, the original research
findings will be revisited in SADRE.
The School Attendances Analysis tab will be reviewed to determine whether the original
assessment of the file was done by CARS, or by a manual researcher in either Stage 2a or
Stage 2b, and on what date the application was originally assessed.
If the original research was conducted manually, the reconsideration assessment will be
conducted by a different researcher, wherever possible and practical.
The researcher will determine if the application was originally assessed prior to the release of
CARS v.2 and/or prior to the implementation of Streamlined Research procedures for Stage 2a
Assessment.
A review of all CARS decisions, application of Interpolation and/or Inference models, reasoned
assumptions or notes which indicate the basis of the original assessment, in whole or in part will
be performed. This analysis will ensure the application is subjected to the current research
protocols and standards for assessment.
A new instance will be opened in SADRE School Attendances Analysis tab, and a new search
will be performed using the manual CARS interface.
A search of ancillary records (using manual CARS interface, research databases, and/or review
of other records in the possession of the Trustee) will be performed. Particular attention will be
paid to locate and review records received after the application was originally assessed,
including records received through ongoing document collection and through the
reconsideration process itself.
The researcher will check SADRE to determine if additional documents or information have
been provided by the applicant. The researcher will review scanned images of all such
documents in SADRE.
Documents provided by the applicant will be reviewed to assess eligibility for any years which
have not been assessed through the review of original research findings and the review of
ancillary records (see also Section 7: Guidelines to Assess Applicants Documents).
Where additional information is provided by the applicant (verbal information provided to the
CEP Response Centre over the phone and/or statement notes about the applicant’s time at the
IRS submitted on the Reconsideration form), assessment will be performed according to the
same standards used in Stages 1, 2a, and 2b.
In instances where there is a complete gap in the student records, or where residency cannot
be assessed after review of original research findings, the review of ancillary records or of
documents provided by the applicant, a review of any/all additional information provided by the
applicant will be performed.
A piece of information provided by the applicant which can be verified against time-specific
information known about each relevant IRS (e.g. the applicant is able to provide the name(s) of
their dorm supervisor(s), or name(s) of other staff and/or students who were at the IRS at the
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same time and this is corroborated by the historical records), would permit assessment at this
stage to be performed according to the same standards used for Stages 1 (CARS) and 2a.
Assessment of a piece of information and this process of review is only applied where the
student records are incomplete or residence cannot be assessed so that the benefit of the doubt
will be given to the applicant in assessment of residency.
Wherein any portion of the application is deemed eligible for payment after this review, the
School Attendances Analysis Tab will be updated to generate a supplemental payment. Service
Canada will then process the supplemental payment. After reconsideration is complete
(whether a supplemental payment was approved or not) Service Canada will send a letter which
advises the applicant of the outcome of the reconsideration process, and of the opportunity to
appeal the decision.
If the full assessment of the application is not complete after these steps are performed (e.g.
applicant provided information pertained to IRS “x” only, where records are complete and the
application was fully assessed, but additional information is required for IRS “y” in order to
complete the reconsideration process), the researcher will request a “follow-up” applicant
contact, using the SADRE communications tab to provide more specific instructions to the CEP
Response Centre agents in order to guide the applicant to provide information that may assist in
the assessment of eligibility.
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Reasons for Denial of Payment at Reconsideration

Based on the rules set out in this document, an application may be denied, in whole or in part, if one of
the following is found:
•
•
•
•
•

The Applicant’s Residence could not be confirmed.
An Applicant who was a Status Indian is not found on documents but the Primary Documents are
complete (or sufficiently complete) for all School Year(s) requested.
The Applicant applied for a school that is not an IRS.
The Applicant submitted multiple application forms. The duplicate(s) will not be approved.
The IRS was not open during the time periods specified by the Applicant.
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Appendices
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Appendix A – CEP Reconsideration Workstream
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Appendix B – Reconsideration Form - sample

CEP – Request for Reconsideration
CEP Transaction ID

WIID

Last Name

Given Names

Nicknames or other
traditional names not
indicated on your
application
Indian Residential
School(s) at which you
lived

Date of Birth

Years confirmed

Years denied

Years lived there

If you wish to apply for a reconsideration of your CEP application, please provide any additional information that might help
us confirm that you lived at the Indian Residential School(s) indicated on your application form.

Please mail completed forms to:
Common Experience Payment Response Centre
P.O. Box 5260
Nepean LCD Merivale
Ottawa, ON K2C 3H5
(or) Fax: 1-866-352-4080
(or) E-mail: reconsideration@irsr-rqpi.gc.ca
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Appendix G

Appendix H

National Administration Committee (NAC) - Appeal Form
CEP Transaction ID

WIID

Last Name

Given Names

Nicknames or other
traditional names not
indicated on your
application
Indian Residential
School(s) at which you
lived
Years confirmed

Date of Birth

Years lived there

Years denied

Please state your reasons for appealing the decision of the Government of Canada concerning
your application for Common Experience Payment. Please provide any information you have
to support your appeal, as well as any information that you feel may be relevant to the appeal.
If no information is available, please let us know if you are aware of the reasons why it is not
available. If you need to, you may provide additional pages.

CEP Appeal Administrator
Suite 3 - 505, 133 Weber St. N.
Waterloo, ON N2J 3G9

INDIAN RESIDENTIAL SCHOOLS COMMON EXPERIENCE PAYMENT
CEP COURT APPEAL FORM (“FORM”)

PRIVACY STATEMENT
Personal Applicant Information is collected, used, and retained by the CEP Court Appeal Administrator
(“Administrator”) regarding CEP Court Appeals, pursuant to the Personal Information Protection and Electronics
Documents Act, S.C. 2000, c.5 (PIPEDA) for the purpose of operating and administering the CEP Court Appeals
Administration.
This Form will be provided to the Court and will become publicly available information.
INSTRUCTIONS
This Form is to be used to appeal to the Court if your PRIOR Appeal to the National Administration Committee
(“NAC”) for Common Experience Payment (“CEP”) was NOT successful. The Court will determine your Appeal in
writing. There will not be any personal appearances before the Judge.
This Form is for appeals to the Court of decisions of the NAC related to schools listed in the Indian Residential
Schools Settlement Agreement (“Settlement”).
An appeal may be filed by an individual, personal or legal representative (“representative”).
You may download this Form at www.residentialschoolsettlement.ca or; by calling 1-866-879-4916 to request a
Form be mailed to you.
Once the Form is fully completed, mail the Form to:
Indian Residential Schools CEP Court Appeals Administrator
Suite 3 - 505, 133 Weber Street North
Waterloo, Ontario
N2J 3G9
1-866-879-4916
Please review all information in the Form and make a copy for your records before you mail it. Please notify the
Administrator in writing at the address above regarding any change in your personal or any representative’s
address or contact information.
This Form may only be used if:
1. Your PRIOR Appeal to the NAC for CEP was NOT SUCCESSFUL; AND,
2. Your Appeal to the Court of the NAC decision relates to a school or schools listed in the Indian Residential
Schools Settlement Agreement (“Settlement”).
Completing the Form
Please complete all sections of the Form. Please read all questions and requests for information carefully before
answering. Please type or use black ink pen. Use extra sheets of paper and provide additional documentation as
necessary to provide complete information.

1
CEP Court Appeal Administrator, 1-866-879-4916

How to fully complete the Form:
Page 1:
1. Please complete the Appellant (Claimant) Information section in full.
If you are appealing as a representative on behalf of a former student, please enter the former student’s CEP
Transaction ID, Date of Birth, Last Name, and Given Names. You may indicate that you are the
representative in the Current Address box and place your mailing address there.
2. Please complete the Details of Your Appeal to the Court section in full. You must list both the name of the
school that you resided at and the years that you were denied payment while residing at that school. If you
are a representative, please list the information as it pertains to the former student. Please use a separate
piece of paper if more space is required.
Page 2:
1. In the space provided please tell the Court the reason(s) why your appeal should be allowed. If you are a
representative, please list the information as it pertains to the former student.
2. At the end of the Form, please sign your name and date the Form where indicated. If you are a
representative, please sign and date the Form and indicate that you are the representative. If you or anyone
else is represented by a lawyer, please enter the lawyer’s contact information. This information will allow the
Administrator to communicate with you.
3. If you used additional paper to complete the Form, please write your first and last name and your CEP
Transaction ID at the top of each additional piece of paper. If you are a representative, please write the former
student’s first and last name and his or her CEP Transaction ID at the top of each additional piece of paper.
The Administrator will send a Letter of Acknowledgement to you by mail once your fully completed Form is
received. If you have questions, please call 1-866-879-4916 or visit www.residentialschoolsettlement.ca.
If required, counseling and emotional support services are available by calling the toll free IRS Crisis Line
1-866-925-4419.

2
CEP Court Appeal Administrator, 1-866-879-4916

INDIAN RESIDENTIAL SCHOOLS COMMON EXPERIENCE PAYMENT (“CEP”)
CEP COURT APPEAL FORM (“FORM”)
This Form is to be used to appeal to the Court, decisions of the National Administration Committee (“NAC”)
related to schools listed in the Indian Residential Schools Settlement Agreement (“Settlement”), if your PRIOR
Appeal to the NAC for Common Experience Payment was NOT successful.
The Court will determine your Appeal in writing. Personal appearances before a Judge are not permitted.
If your appeal relates to a school NOT listed in the Settlement, please contact 1-866-879-4913.
APPELLANT (Claimant) INFORMATION:
Preferred Language:

F English

F French F Other _________________________________

CEP Transaction ID

Date of Birth
(mm/dd/yyyyy)

Last Name

Given Names

Current Address

Province
Phone Number(s)

Home

Postal Code
Business

Other

DETAILS OF YOUR APPEAL TO THE COURT:
List both the name of the school and the years denied. Please complete fully. Incomplete information will lead to
your appeal being delayed.
Name of the Approved Indian Residential School

Year(s) Denied
yyyy to yyyy

Please use a separate piece of paper if more space is required.

Page 1 of 2

In the space provided below please tell the Court the reason(s) why your Appeal should be allowed.

Applicant Signature:

Date

Page 2 of 2

Appendix I

NAC CEP

Decision Grid

GEP File Number
CEP Transaction lD
Applicant First Name
Applicant Last Name

Date Sent to NAC (mm/dd/yyYY)

School Name

School Year
From

School Year
To

Decision to Pay
(Yes/No)

St. Michael's IRS

1

984

1

985

No

St. Michael's IRS

1

985

1

986

No

Reason for Decision

CEP APPLICATION
The applicant requested the Common Experience Payment (CEP) for residing at Muscowequan IRS for 2 yeats
(1987/88, 1988/S9). He received the CEP for 1 year (1988/89).

RECONSIDERATION
At reconsideration, the applicant claimed the CEP for residing I year at St. Michael's IRS (1982/83). He
received the CEP for the year claimed.

APPEAL

On appeal, the applicant is requesting the CEP for residing 2 years at St. Michael's IRS (1984/85, 1985/86).

DECISION
The applicant received the CEP for the school year 1982183 for a stay of short duration at St-Michael IRS based
on thé âescription he gave of the residential school and because the names of students and employees he
provided were located at St-Michael IRS during the school year requested.

February 24,2011, the applicant indicated that he slept at the residence for one week while
he attended the residential school. The applicant states that after staying there for one week, he refurned to his
parents' home on the weekend and decided he did not want to return as a resident but preferred to attend Sr
Michael IRS as a day student. The applicant also provided a document labelled "school Block Day School
Attendance" in which he indicates that he attended SrMichael for 2 years as a day student in grades 4,5 and 6.

In

a conversation on

Day students attending classes at an IRS, who did not also sleep at the IRS, are not eligible to receive CEP' The
upplirunt indicated he slept at St-Michael IRS for one week. The applicant already received the CEP for one
year at SfMichael.
Based on the above, the appeal is denied.

Name of NAC Member

Date (yyyy-mmm-dd)

NAC CEP Appeal Decision Grid
CEP File Number
GEP Transaction lD
Applicant First Name
Applicant Last Name
Date Sent to NAC (mm/dd/yyyY)

SchoolName
Sturgeon Lake (St. Francis Xavier)
IRS

Sturgeon Lake (St. Francis Xavier)
IRS

Sturgeon Lake (St. Francis Xavier)
IRS

Sturgeon Lake (St. Francis Xavier)
IRS

School Year
From

School Year
To

1947

1948

Decision to Pay
ffes/No)
No

-

already paid

948

1

949

Yes

1957

1

958

Yes

958

1

959

Yes

1

1

Reason for Decision

CEP APPLICATION
The applicant requested the Common Experience Payment (CEP) for residing 14 years at Sturgeon Lake (St
Francis Xavier) IRS (1944145 to 1957/58). She received the CEP for 4 years (1944145,1945156,1946147,
re47l48).

RECONSIDERATION
At reconsideration, the applicant requested the CEP for the 10 unpaid years
1957158). She received the CEP for 8 years (1949150 to 1956157)'

at the same institution (1948149 to

APPEAL
The applicant is claiming the CEP for 4 years at Sturgeon Lake (St. Francis Xavier) IRS (1947148,1948149,
t957158, 1958/59).

DECISION
The applicant already received the cEP for the school year 1947148.
The applicant lived at the residential school between 1944 and 1948 because her mother past away when she was
two yèàrs old. The applicant appears on primary documents from the school years 1944145 to 1947148. From
lg44l45 to 1947148, she appears on the primary documents as a resident only (and not as a student). There are
various remarks on the primary documents indicating that she was "not of age or two young to attend school" '
The applicant does not appear on complete primary documents for the school year 1948149. The applicant was 5
& 6 yèàrs old in the school year 1948149. The youngest age of students found on primary documents for the
school year 1948149 is seven years old. Two of the applicant's siblings of school age,L. who is two years older,
and M. who is 3 years older, were residents in the school year 1948149. The applicant provided many letters of
support. One of ihe letters is from a former student who is a confirmed resident from 1948/49 to 1952153 and
she confirms that the applicant was at the school from 1948 to 1959.
The applicant wrote that she was at the residential school from age 2 to age 16 when the residential school would
releasè children from the residence. Her name appears on at least one primary document in every year she
received the CEP. Prior to the school year 1949150, there is a pattem of entering and leaving the residential
school.

The applicant has stated that she was at the residential school until the age of 16 years old. The applicant turned
l6 years old in the school year 1958/59.
Based on the above, the appeal is granted for the school years 1948 l4g, tg57l58 and 1958/59.

Name of NAC Member

Date (yyyy-mmm-dd)

NAC CEP Appeal Decision Grid
GEP File Number
CEP Transaction lD
Applicant First Name
Applicant Last Name
Date Sent to NAG (mm/dd/yyyy)

School Name
St. Mary's lBlood] IRS

School Year
From

School Year

1972

1973

to

Decision to Pay
ffes/No)
Yes

Reason for Decision

CEP APPLICATION
The applicant requested the CEP for residing

I

year at St. Mary's [Blood] IRS (1972173). She was denied.

RECONSIDERATION
At reconsideration, the applicant requested the CEP for 2 years at St. Mary's fBlood] IRS (1971/72 and
1972173). She was denied.

APPEAL
On appeal, the applicant is requesting the CEP for the year 1972173

DECISION
The applicant indicated that she arrived after the start of the school year (late September or October 1972) and
left prior to the end of the school year.
The applicant described the residential school and her fîrst day at the school. She remembers being brought to
the dorm at the end of the day by a Sister T. Sister T. is a confirmed employee at the residential school in the
school year 1972173. The applicant also identified a dorm supervisor.
The applicant provided the names of 13 students. No information could be found on 4 students. Of the remaining
9 names, 7 of the students are confirmed residents in the school year 1972173.
The applicant wrote that her mother came to get her because one of her family members had passed away on
June 1 I,1973. The death of the family member is confirmed by INAC-Research.
The applicants provided two letters of support. The applicant's brother confirms that the applicant attended the
residential school in 1972173. The applicant's brother is a confirmed resident at St. Mary's IRS in the school
year 1972¡3. The other letter of support is dated September 8,2008 and is from the applicant's mother. The
äpplicant's mother confirms that the applicant was taken to school in September 1972, resided there until June
1973, andthat she was taken away from the school "by myself her mother".
Based on the above, the appeal is allowed for the school year 1972173.

Name of NAC Member

Date (yyyy-mmm-dd)

Decision Grid

NAC CEP Ap
CEP File Number
CEP Transaction lD
Applicant First Name
Applicant Last Name
Date Sent to NAC (mm/dd/yyyy)

School Name

School Year
From

School Year
To

Declsion to Pay
ffes/No)
Already paid
Already paid
Already paid

St. Joseph's IRS

1

957

I 958

St. Joseph's IRS

1

958

1

959

1

959

1

960

1960

1

961

No

Breynat HallSR
Breynat Hall SR
Breynat Hall SR
Breynat Hall SR
Breynat Hall SR

1964

1

965

'1965

1

966

1

966

1

967

Already paid
Already paid
Already paid
Already paid
Already paid

1

960

1

961

No

I 961

1962

No

1962

1

963

Already paid

966

1

967

1967

1

968

968

1

969

Already paid
Already paid
Already paid

'1969

1

970

No

1971

Already paid
Already paid

1962

1

963

963

1

964

1

Breynat Hall SR
Breynat Hall SR
Snowdrift Federal Day School, Snow
Drift, NWT
Snowdrift Federal Day School, Snow
Drift, NWT
Snowdrift Federal Day School, Snow
Drift, NWT
Grandin College SR
Grandin College SR
Grandin College SR
Grandin College SR

1

1

Grandin College SR

1970

Akaitcho Hall SR
Akaitcho HallSR

1

970

197

I

1972

1971

No

Reason for Decision

CEP APPLICATION
The applicant claimed the Common Experience Payment (CEP) for a total of 18 years as follows:
St Joseph IRS - 3 years (1957/58 to 1959160)
Breynat Hall - 7 years (1959160 to 1965166)
Grandin College - 6 years (1965166 to l970l7l)
Akaitcho Hall - 2 years (1910171 e' 197ll72)
There are 15 school years between 1957 and 1912. The applicant claimed a total number of 18 school years
because 3 school years were claimed at two institutions (1959160,1965166 and l970l7l).

-

The applicant received the CEP for a total of 11 years as follows:
St Joseph IRS - 1 year (1957158)
Breynat Hall - 8 years (1958/59, 1959160,1962163,1963164,1964165,1965166,1966167,1967168)
Grandin College - I year (1968169)
Akaitcho Hall I year (l970lll)

-

-

RECONSIDERATION
In reconsideration t the applicant cl aimed the CEP for

of the

12

claimed ln reconsideration.

12

years.

The two schools

The applicant already recelved the CEP for I 0
cl at med tn reconsiderati on for which the

applicant did not receive the CEP were the years 1960161 and 196111962 at Breynat
in reconsideration were already paid or denied

Hall. All the years claimed

APPEAL

On appeal, the applicant is claiming the CEP for 19 years. The applicant already received the CEP for I 1 of the
years ôhimed on appeal. The years claimed on appeal for which the applicant already received the CEP are as
follows:

Institution

Year

CEP paid to applicant

St-Joseph RS

t957158
1958/59

Yes (paid for St-Joseph)
Yes (1958/59 already paid at Breynat Hall)

Breynat Hall

t959160

1966167

Yes (paid
Yes (paid
Yes (paid
Yes (paid
Yes (paid
Yes (paid

1962163

Yes (1962163 already paid at Breynat Hall)

t966167
1967168

t968t69
r970l7t

Yes (1966/67 akeady paid at Breynat Hall)
Yes (1967/68 already paid at Breynat Hall)
Yes (paid for Grandin College SR)
Yes (1970171 already paid at Akaitcho Hall

r970l7l

Yes (1970i71paid for Akaitcho Hall SR)

t962t63
t963164
t964165
t965166

Snowdrift

Federal

Day School
Grandin College SR

Akaitcho Hall SR

for Breynat Hall)
for Breynat Hall)
for Breynat Hall)
for Breynat Hall)
for Breynat Hall)
for Breynat Hall)

-

The years claimed on appeal for which the applicant did not already received the CEP are as follows:
Breynat Hall

Snowdrift

Federal

Day School
Grandin College SR
Akaitcho Hall SR

t960l6l
t960t6l
196u62
1969t70

197u72

DECISION
Year 1957/58

The applicant received the CEP for the school year 1957158 at St-Joseph. An Admission dated September 30,
tqSZ lñ¿lcates the applicant was admitted to St. Joseph on September 8, 1957. A Student List indicates the
applicant transferred from St. Joseph's to Breynat Hall on December 27 or 28,1957. St-Joseph ceased to operate
on December 29,1957.

Year 1958/59
This applicant received the CEP for the year 1958/59 at Breynat Hall

Year 1959/60
This applicant received the CEP for the year 1959160 at Breynat Hall'
Year 1960/61 (unpaid year under appeal)
The applicant did not receive the CEP for the year 1960161. The applicant is claiming the CEP for the year
196016I at two institutions: Breynat Hall and Snowdrift Federal Day School.The applicant does not appear on
complete primary documents for the school year 1960161 at Breynat Hall. Primary documents were intended to
be comprehensive lists of all the students residing at Breynat Hall. The applicant appears as a day student on the
monthly report of the Snowdrift Federal Day School in the month of October, November, and December 1960.
The applicant also appears on list of students attached to a letter dated April 15, 1961 signed by the community
teacher indicating the applicant was a student at the Snowdrift Federal Day School. In the year 1960161, the
school records indicate that the applicant was a day student at the Snowdrift Federal Day School. Snowdrift
Federal Day School is not an eligible institution under the Settlement Agreement. Based on the absence of the
applicant's name from the quarterly returns at Breynat Hall and the school records confirming that the
applicant was a day student at Snowdrift Federal Day School, the appeal is denied for the year 1960/61.
Year 1961/62 (unpaid year under appeal)
The applicant did not receive the CEP for the year 1961162. The applicant is claiming the CEP for the year
1961162 at Snowdrift Federal Day School. The applicant appears as a day student on a Nominal Roll of Treaty
Indians enrolled at Snowdrift Federal Day School in September 1961. The applicant also appears on a letter
dated April 15, 1961 signed by the community teacher indicating the applicant was a student at the Snowdrift
Federal Day School. In the year 1961162, the school records indicate that the applicant was a day student at the
Snowdrift Federal Day School. Snowdrift Federal Day School is not an eligible institution under the Settlement
Agreement. Based on the aboven the appeal is denied for the year 1961162.
65'19 65 I 66,19 66 I 67,19 67 I 68
previously
assessed as eligible at Breynat Hall. The applicant last appears on the June
years
were
These school
1968 quarterly return with a date of discharge recorded as June 27,1968.

Yea

rs

19 62 I 63,19 63 I 64,19 6 4 I

Year 1968/69
This school year was previously assessed as eligible at Grandin College. Student Records and the applicant's
statements indicate the applicant was residing at Grandin College for part of the school year 1968169 and was
then placed in a private home for the rest of the year.
Year 1969/70 (unpaid year under appeal)
The applicant does not appear on any documents for the school year 1969170 at Grandin College. The applicant
is recòrded on a September 1969 Enrolment Form for Joseph Burr Tyrrell Federal Day School which indicates
that she was a day pupil in grade 12. The applicant also appears on the June 1970 Promotion form for Joseph
Burr Tyryell Federal Day School. Joseph Burr Tyrrell School was the day school for Grandin College, Breynat
Hall and the Fort Smith community.
The statements of the applicant indicate she was in a private home in the year 1969170. Sfudents placed into
home boarding accommodations are not etigible under the Settlement Agreement. Based on the above, the
appeal is denied for the year 1969170

Year l970l7l

This school year was previously assessed as eligible at Akaitcho Hall. No admission documents were located for
the applicant at Akaitcho Hall. The applicant first appears on the September 1970 Quarterly Return with a 'Date
of Current Admission' recorded as September l, 1970 and a "new admission" note recorded in the 'Remarks'
column. No discharge documents were located for the applicant. She last appears on the March 1971 Quarterly
Retum with a date of discharge recorded as January 3, l97I '

Year l97ll72 (unpaid year under appeal)
The applicant does not appear on complete primary documents for this school year at Akaitcho Hall. Primary
documènts were intended to be comprehensive lists of all the students residing at Akaitcho Hall. The NWT
Student Records Enrollment History ánd the NWT Offrcial Transcript of Secondary Schooling indicate that the
last school year of the applicant was 1970171. Based on the above, the appeal is denied for the year 1971172.

Name of NAC Member

Date (yyyy-mmm-dd)

NAC CEP Appeal Decision Grid
GEP File Number
GEP Transaction lD

Applicant First Name
Applicant Last Name
Date Sent to NAC (mm/dd/yyyy)
School Name

School Year
From

School Year
To

Prince Albert IRS

1970

197

Prince Albert IRS

1971

1972

1

Decision to Pay

ffeslNol
No

Yes

Reason for Decision

CEP APPLICATION
The applicant claimed the Common Experience Payment (CEP) for residing ten (10) years at Prince Albert IRS
(1966167 to 1975176). She received the CEP for four (4) years (1972173 to 1975176).

RECONSIDERATION
In reconsideration, the applicant claimed the CEP for residing six (6) years at Prince Albert IRS (1966/67 to

l97ll72).

She was denied.

APPEAL
On appeal, the applicant is claiming the CEP for residing two (2) years at Prince Albert IRS (1970/71 and
r971t72).

DECISION
School Year 197017l.The applicant's name does not appear on available primary documents in the school year
1970171. Primary documents were intended to be comprehensive lists of all the students residing at Prince Albert
IRS, There is no document or information supporting that the applicant was a resident at Prince Albert IRS in
19070171. Based on the aboveo the appeal is denied for the year 1970171,
School Year l97ll72.There is a school document indicating that the applicant may have been admitted to
Prince Albert IRS in the spring of 1972. Based on an Application for Admission to Student Residence approved
on June 15,1972, there is reasonable ground to believe that the applicant was admitted to Prince Albert IRS on
April26,1972.The appeal is allowed for the year 1971172.

Name of NAG Member

Date (yyyy-mmm-dd)

NAC CEP Appeal Decision Grid
GEP File Number
CEP Transaction lD
Applicant First Name
Applicant Last Name
Date Sent to NAG (mm/dd/YYYY)

SchoolName
Dauphin (McKay) IRS

School Year
From
1972

School Year
To
1

973

Declsion to Pay
(Yes/No)
Yes

Reason for Decision

CEP APPLICATION
The applicant claimed the Common Experience Payment (CEP) for residing one (1) year at the Churchill
Vocational Centre (1971172). The applicant was denied.

RECONSIDERATION
In reconsideration, the applicant claimed the CEP for the same year at the Churchill Vocational Centre
(1971172). The applicant received the CEP for that year (1971172)'

APPEAL

On appeal, the applicant is requesting the CEP for one (1) year atthe Dauphin (McKay) IRS (1972173)'

DECISION
In a written correspondence dated June 10, 2010, the applicant provided a detailed description of traveling by
plane to Dauphin iake with her siblings. The applicant and her brothers arrived at Dauphin (McKay) IRS and
i"r. ,.purat;d. The applicant had no idea where her brothers were taken and believed that they were supposed
to be together at all timés at the residential school. The plane travel with her siblings from her home community
to Dauphin (McKay) IRS is confirmed by 2 letters from former students. The applicant slept at the residence
prior to being moved to a private home,
The applicant's statements indicate that she believed at the time of her arrival that she would reside at Dauphin
(McKay) IRS with her siblings.
Based on the above, the appeal is allowed for the year 1972173.

Name of NAC Member

Date (yyyy-mmm-dd)

NAC CEP Appeal Decision Grid
CEP File Number
CEP Transaction lD
Applicant First Name
Applicant Last Name

Date Sent to NAC (mm/dd/yyyy)

SchoolName
Desmarais (St. Martin's, Wabasca
RC) IRS
Desmarais (St. Martin's, Wabasca

RC) IRS
Joussard (St. Bruno's) IRS

School Year
From

School Year
To

Decislon to Pay
{Yes/No)

1

949

1

950

No

1

950

1

951

Yes

1

961

1962

No

Reason for Declsion

CEP Application
The applicant claimed the Common Experience Payment (CEP) for residing at Desmarais IRS for nine (9) years
(lg4gl50 to 1957/58). The applicant also claimed the CEP for residing at Joussard IRS for one (1) year
(1958/59). The applicant claimed the CEP for a total of ten (10) years. The applicant received the CEP for a
total of ten (10) years as follows:
- nine (9) years at Desmarais IRS (1951 to 1960); and
- one (l) year at at Joussard IRS (1960161)
Reconsideration
In reconsideration, the applicant requested two (2) prior years at Desmarais IRS (1949 to 1951) and one (1) year
at Joussard IRS (1961/62).The applicant was denied.

Appeal
On appeal, the applicant is requesting the same three years: 1949 to 1951 at Desmarais IRS and 1961162 at
Joussard IRS.

Decision

Year 1949/50 at Desmarais IRS
The applicant would have been four (4) years old in September 1949. All the quarterly returns are available for
the years lg4gl50 at Desmarais IRS and the name of the applicant does not appear on them. Quarterly retutns
were intended to be comprehensive lists of all the students who resided at Desmarais IRS. The Committee could
not find a reason that could explain the absence of the applicant's name from the quarterly refurns.
The appeal is denied for the year 1949150 at Desmarais IRS.
/51 atDesmarais IRS
The applicant would have been fîve (5) years old in September 1950. The Committee did f,rnd evidence that the
applicant was residing at Desmarais IRS in the year 1950/51, namely:
- a statement from the applicant that she was apprehended by the Indian Agent at age five (5);
- the letters of support from two (2) former students who were residents in the year 1950/5 I ;
- a letter of support from the applicant's mother that she was at the residential school from age 5;
- credible statements in the IAP decision that the applicant was a resident at age 5.
Based on the above, the appeal is granted for the year 1950/51 at Desmarais IRS.

Year

1950

IRS
All the quarterly returns are available for the year 1961162 at Joussard IRS and the name of the applicant does
not appear on them. The applicant last appears on the December 1960 quarterly return. A letter dated July 24,
1962 from an assistant director indicates that the applicant did not continue at Joussard after the year 196016l
An IAP decision also indicates that the applicant left Joussard IRS in December 1960 and returned a year later to
work and train in a nearby hospital. If the applicant did retum to the IRS in 1961162, it was to work and train in
a nearby hospital and not for the purpose of attending classes.
Based on the above, the appeal is denied for the year 1961162 at Joussard IRS.

Year

1961162 at Joussard

Name of NAC Member

Date (yyyy-mmm-dd)

NAC CEP Appeal Decision Grid
GEP File Number
CEP Transaction lD
Applicant First Name
Applicant Last Name

Date Sent to NAC (mm/dd/yyyy)

School Name
The Federal Hostel at Cambridge Bay
The Federal Hostel at Cambridge Bay
The Federal Hostel at Cambridge Bay

School Year
From
1992

School Year
To

Declslon to Pay
(Yes/No)

1

993

No

994

Yes
Yes

1

993

1

1

994

1995

Reason for Decision

CEP APPLICATION
The applicant requested the Common Experience Payment (CEP) for residing two (2) years at the Federal
Hostel at Cambridge Bay (1993194 and 1994195). He was denied.
The applicant also applied to receive the CEP for three (3) years at Quqshuun School (1995 to 1998). Quqshuun
School is not a recognized institution under the Settlement Agreement.

RECONSIDERATION
In reconsideration, the applicant requested the CEP for residing five (5) years at The Federal Hostel at
Cambridge Bay (1994 to 1999). He was denied.
APPEAL
On appeal, the applicant is requesting three (3) years at The Federal Hostel at Cambridge Bay (1992193,1993194
and 199411995).

DECISION
Year 199211993 at The Federal Hostel at Cambridge Bay
The applicant does not appear on any school documents available for the year 1992193. Further, the applicant
provided a Student Records Enrolment History dated November 12, 2010 which indicates that he attended
Kugaardjuk School in 1992193. Based on the above, the appeal is denied for the year 1992193,

Years 199311994 and 1994195 at The Federal Hostel at Cambridge Bay
The Student Records Enrolment History indicates that the applicant did attend school in Cambridge Bay in the
years 1993194 and 1994195. The specific information provided by the applicant on The Federal Hostel at
Cambridge Bay for the year 1993194 was accurate. The applicant also appears on three invoices during the
1994195 school year which indicates the applicant was residing at the Federal Hostel at Cambridge Bay.
Based on the above, the appeal is allowed for the years 1993194 and 1994195 at The Federal Hostel at
Cambridge Bay.

Name of NAC Member

Date (yyyy-mmm-dd)

Appendix J

Appendix J
Examples of Standard Statements in NAC Appeals
●

St. Augustine Mission School. St. Augustine Mission was considered to be a
unique situation. Although, Schedule “F” of the Settlement Agreement listed “St.
Augustine (“Smoky River)” as a recognized institution, the IRS closed in 1907
and was succeeded by the St. Augustine Mission School, which was operated
by the Roman Catholic Church as a private school. Canada did not consider the
St. Augustine Mission School to be an IRS, and the supervising Court
eventually sided with Canada. All the applicants who claimed the CEP for
residing at “St. Augustine” after 1907 received the following decision:
The information provided by the applicant indicates he/she resided at St.
Augustine Mission School. However, St. Augustine Mission School is not
recognized as an Indian residential school in the period requested on
appeal. There is an institution on the list of recognized Indian residential
schools named St. Augustine (Smoky River). This institution was an Indian
residential school until 1907. From 1907 to 1951, St. Augustine Mission
School was operated by the Roman Catholic Church as a private boarding
and day school. Former students who resided at the institution during
those years are not eligible to receive the CEP.

● Coqualeetza IRS. Canada’s research indicated that Coqualeetza IRS had
ceased to be an IRS in 1940 and became the Coqualeetza Indian Hospital in
1941. There was considerable debate among NAC members about whether or
not Coqualeetza was a recognized IRS after 1940, or should be recognized as
one, because young Indigenous patients with tuberculosis resided there for
months or even years, and attended classes during the day. The supervising
Court eventually decided that Coqualeetza Indian Hospital did not qualify as an
IRS under the Settlement Agreement. Applicants who claimed school years at
Coqualeetza IRS after 1940 received the following decision:
Coqualeetza IRS ceased operation in 1940, at the end of the 1939/40
school year. The following September, in 1941, Coqualeetza Indian
Hospital was opened. Coqualeetza Indian Hospital is not an eligible

institution under the Indian Residential Schools Settlement Agreement.
Coqualeetza IRS ceased operation in 1940 at the end of the 1939/40
school year. All pupils who had been attending Coqualeetza IRS were
transferred to other residential schools including St. Michael’s IRS and
Alberni IRS. Much of the furniture and equipment and some staff were also
transferred to Alberni IRS for the 1940/41 school year. In September 1941,
Coqualeetza Indian Hospital was opened. Coqualeetza hospital is not an
eligible IRS.
● Application from Personal Representative or Estate. When applications from
personal representatives for applicants declared mentally incompetent and
applications from estate for applicants who died on or after May 30, 2005,
INAC would always contact the personal representatives or applicant to seek
additional information. When the name of the applicants appeared in Primary
Documents, the application could be validated. However, when it was not the
case, and no additional information was provided in the appeal file, the NAC
denied the appeal and used the following language as applicable:

The applicant did not appear in any primary or ancillary documents in the
possession of INAC-Research that could confirm eligibility for [school year]
to [school year], or for any additional years, at any known Indian
Residential School (IRS). During the initial stages of the Common
Experience Payment (CEP), the applicant’s representative did not indicate
specific school years or a specific IRS in their request for CEP. As a result,
INAC-Research performed pre-appeal CEP assessment for the years in
which the applicant would have been 4 years of age to 18 years (i.e.
[school year] to [school year]) for possible residence at all Indian
Residential Schools across Canada. In addition, research was performed
on possible name variations based on the name of the applicant’s father
and father [names researched]. On Appeal, the applicant’s representative
did not specify the IRS but did specify the years for which CEP is
requested ([school year] to [school year]). As a result, INAC-Research
conducted a broad search of all IRS records for these school years. While
the representative did not indicate whether the applicant was nonAboriginal, and therefore may not be listed on available primary
documents, there was no information submitted that could be used to
confirm that the applicant either attended or resided at an IRS.
● Application of CEP Validation Principle 6 to deny appeal. The NAC usually
used the following language when CEP Principle 6 applied:

The applicant does not appear in complete Quarterly Returns available for
the school years under appeal. Quarterly Returns are lists of all Status
Indian students residing at the residential school during a year. They were
submitted to the Government of Canada by the administrator of the
residential school in order to receive funding. They are considered to be a
reliable listing of former residential school students unless there is other
information indicating they may not have been accurate. There was no
reason provided or ascertained that could explain the absence of the
applicant’s name from the Quarterly Returns and other school documents
in the school years requested on appeal
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INDIAN RESIDENTIAL SCHOOLS COMMON EXPERIENCE PAYMENT
CEP COURT APPEAL FORM (“FORM”)

PRIVACY STATEMENT
Personal Applicant Information is collected, used, and retained by the CEP Court Appeal Administrator
(“Administrator”) regarding CEP Court Appeals, pursuant to the Personal Information Protection and Electronics
Documents Act, S.C. 2000, c.5 (PIPEDA) for the purpose of operating and administering the CEP Court Appeals
Administration.
This Form will be provided to the Court and will become publicly available information.
INSTRUCTIONS
This Form is to be used to appeal to the Court if your PRIOR Appeal to the National Administration Committee
(“NAC”) for Common Experience Payment (“CEP”) was NOT successful. The Court will determine your Appeal in
writing. There will not be any personal appearances before the Judge.
This Form is for appeals to the Court of decisions of the NAC related to schools listed in the Indian Residential
Schools Settlement Agreement (“Settlement”).
An appeal may be filed by an individual, personal or legal representative (“representative”).
You may download this Form at www.residentialschoolsettlement.ca or; by calling 1-866-879-4916 to request a
Form be mailed to you.
Once the Form is fully completed, mail the Form to:
Indian Residential Schools CEP Court Appeals Administrator
Suite 3 - 505, 133 Weber Street North
Waterloo, Ontario
N2J 3G9
1-866-879-4916
Please review all information in the Form and make a copy for your records before you mail it. Please notify the
Administrator in writing at the address above regarding any change in your personal or any representative’s
address or contact information.
This Form may only be used if:
1. Your PRIOR Appeal to the NAC for CEP was NOT SUCCESSFUL; AND,
2. Your Appeal to the Court of the NAC decision relates to a school or schools listed in the Indian Residential
Schools Settlement Agreement (“Settlement”).
Completing the Form
Please complete all sections of the Form. Please read all questions and requests for information carefully before
answering. Please type or use black ink pen. Use extra sheets of paper and provide additional documentation as
necessary to provide complete information.

1
CEP Court Appeal Administrator, 1-866-879-4916

How to fully complete the Form:
Page 1:
1. Please complete the Appellant (Claimant) Information section in full.
If you are appealing as a representative on behalf of a former student, please enter the former student’s CEP
Transaction ID, Date of Birth, Last Name, and Given Names. You may indicate that you are the
representative in the Current Address box and place your mailing address there.
2. Please complete the Details of Your Appeal to the Court section in full. You must list both the name of the
school that you resided at and the years that you were denied payment while residing at that school. If you
are a representative, please list the information as it pertains to the former student. Please use a separate
piece of paper if more space is required.
Page 2:
1. In the space provided please tell the Court the reason(s) why your appeal should be allowed. If you are a
representative, please list the information as it pertains to the former student.
2. At the end of the Form, please sign your name and date the Form where indicated. If you are a
representative, please sign and date the Form and indicate that you are the representative. If you or anyone
else is represented by a lawyer, please enter the lawyer’s contact information. This information will allow the
Administrator to communicate with you.
3. If you used additional paper to complete the Form, please write your first and last name and your CEP
Transaction ID at the top of each additional piece of paper. If you are a representative, please write the former
student’s first and last name and his or her CEP Transaction ID at the top of each additional piece of paper.
The Administrator will send a Letter of Acknowledgement to you by mail once your fully completed Form is
received. If you have questions, please call 1-866-879-4916 or visit www.residentialschoolsettlement.ca.
If required, counseling and emotional support services are available by calling the toll free IRS Crisis Line
1-866-925-4419.

2
CEP Court Appeal Administrator, 1-866-879-4916

INDIAN RESIDENTIAL SCHOOLS COMMON EXPERIENCE PAYMENT (“CEP”)
CEP COURT APPEAL FORM (“FORM”)
This Form is to be used to appeal to the Court, decisions of the National Administration Committee (“NAC”)
related to schools listed in the Indian Residential Schools Settlement Agreement (“Settlement”), if your PRIOR
Appeal to the NAC for Common Experience Payment was NOT successful.
The Court will determine your Appeal in writing. Personal appearances before a Judge are not permitted.
If your appeal relates to a school NOT listed in the Settlement, please contact 1-866-879-4913.
APPELLANT (Claimant) INFORMATION:
Preferred Language:

F English

F French F Other _________________________________

CEP Transaction ID

Date of Birth
(mm/dd/yyyyy)

Last Name

Given Names

Current Address

Province
Phone Number(s)

Home

Postal Code
Business

Other

DETAILS OF YOUR APPEAL TO THE COURT:
List both the name of the school and the years denied. Please complete fully. Incomplete information will lead to
your appeal being delayed.
Name of the Approved Indian Residential School

Year(s) Denied
yyyy to yyyy

Please use a separate piece of paper if more space is required.

Page 1 of 2

In the space provided below please tell the Court the reason(s) why your Appeal should be allowed.

Applicant Signature:

Date

Page 2 of 2

Appendix L

September 29, 2010
Chief Adjudicator’s Guidelines for Legal Fees under the IAP
Early on in the Independent Assessment Process (IAP), there was insufficient data upon
which to reliably assess trends in terms of legal fees approved by adjudicators under the
Courts’ IAP Implementation Orders. However, there is now a statistically significant
body of rulings upon which to assess trends in rulings as to fees that adjudicators are
generally prepared to approve under the process.
In consideration of this data, the Chief Adjudicator’s Office has developed legal fee
guidelines for the assistance of Claimant Counsel, Claimants and Adjudicators for the
following reasons:








To promote transparency.
To provide claimant counsel with benchmarks as to fees that are likely to be
approved, so that counsel can gauge and in appropriate circumstances adjust
their proposed fees upon receipt of the decision or conclusion of a settlement.
While recognizing that each case is unique, to encourage consistency among
cases that are of similar risk and monetary value.
To provide counsel with incentive to take on more difficult cases and cases of
lower monetary value.
To ensure that no legal counsel receives less for pursuing higher awards achieved by the use of a graduated fee percentage.
To minimize the number of Schedule 2 rulings and legal fee “appeals” that are
required, thereby reallocating resources that are presently expended on issues
with legal fees by Claimant Counsel, adjudicators and IRSAS staff to the priorities
of IAP decisions and settlements.

2
Note: These Guidelines do not apply to Opportunity Loss Re-openers, where most
counsel limit fees to 15 per cent.

The legal fee guidelines are as follows:
On portion of award / settlement that is:
Less than $30,000

25%

$30,000 - $100,000

20%

$100,000 - $150,000

17.5%

Greater than $150,000

15%

Examples:
Award of $50,000

Award of $95,000

This would produce the following fee:

This would produce the following fee:

First $30,000 x 25%

$7,500

First $30,000 x 25%

$7,500

Next $20,000 x 20%

$4,000

Next $65,000 x 20%

$13,000

Total Fee:

$20,500

Total Fee:

$11,500

Award of $165,000

Award of $200,000

This would produce the following fee:

This would produce the following fee:

First $30,000 x 25%

$7,500

First $30,000 x 25%

$7,500

Next $70,000 x 20%

$14,000

Next $70,000 x 20%

$14,000

Next $50,000 x 17.5%

$8,750

Next $50,000 x 17.5%

$8,750

Next $15,000 x 15%

$2,250

Next $50,000 x 15%

$7,500

Total Fee:

$32,500

Total Fee:

$37,750

3

Underlying principles
1.
General
These guidelines are not intended to re-write or derogate from the responsibilities
reposed in adjudicators by the courts. Instead, they are simply intended to reflect how
adjudicators have interpreted and applied those responsibilities in other rulings. The
rights of claimants, counsel and adjudicators as provided for in the Implementation
Orders remain in place. It will therefore be important for counsel to docket their time,
recognizing that if the proposed fees exceed the guidelines, or even if the proposed
fees are based on these guidelines, a fee review may be requested by the claimant or
initiated by the adjudicator.

2.
Rights of Claimants
Even if counsel submits a proposed fee that falls within these guidelines, in all cases
where the proposed legal fees exceed 15%, claimants are entitled to request that an
adjudicator conduct a Schedule 2 review for fairness and reasonableness.
3.
Rights of Claimant Counsel
Subject to the 30% maximum, including Canada’s contribution, these guidelines do not
restrict counsel from proposing fees that exceed the guidelines. For example, some
Complex Track cases may be deserving of higher fees than these guidelines provide.
However, in Standard Track cases, unless it is obvious to the adjudicator that the case is
deserving of higher fees than the guidelines permit, counsel should expect that the
adjudicator is likely to require justification for a departure from the guidelines. In such
circumstances, counsel should expect that the risk of a Schedule 2 review being
required is substantial.
4.
Responsibilities of Adjudicators
Even in cases where the fees proposed by counsel fall within these guidelines,
adjudicators retain the ability in all cases to initiate a fee review. It is envisaged that this
will occur in circumstances where the adjudicator is of the view that the representation
was not of adequate quality to justify the proposed fee, the proposed fee may result in
a windfall to counsel, or that factors set out in the Implementation Orders may be
engaged.
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Appendix M
Distribution of Personal Credits – Terms and Conditions

The principal terms and conditions for the distribution of the Personal Credits
approved by the Court were as follows:
●

A notice plan consisting of a direct mail-out to CEP recipients along with a
media campaign targeting Indigenous persons 18 years and older to raise
awareness among CEP recipients and their family members about their
personal credits entitlement;

●

Personals credits could be used individually for mainstream education or for
group Indigenous programs (such as Indigenous identities, histories, cultures
or languages);

●

Some or all of the personal credits could be transferred to up to two family
members and be used at a maximum of two “education entities” or “group
educational services,” or a combination thereof;

●

Eligible “education entities” or “group educational services” could be found on
a list jointly approved by Canada, AFN and the Inuit Representatives.
Additional education providers could be recognized by a three-member
advisory committee comprised of appointees by each of Canada, the Court
and AFN (or the Inuit Representatives in place of the AFN appointee when the
applicant was Inuk);

●

Each CEP recipient received a personalised “Acknowledgement Form” by mail
to be completed by selecting the various options described above (i.e. who
would use the credits, where and when). The completed Acknowledgement
Form was returned by mail to Crawford Class Action Services (“Crawford”) for

processing, who was appointed as the personal credits administrator, agent of
Canada as the trustee of the DAF;
●

Once the completed “Acknowledgement Form” was received and approved by
Crawford, the CEP recipients and/or transferees were sent one or more
“Redemption Form(s)” to be completed by each “education entities” or “group
educational services” and submitted to Crawford. Once the completed
“Redemption Form(s)” was received and approved by Crawford, a cheque was
issued to the education provider;

●

Deadlines were set forth for the filing of the Acknowledgement Forms (October
31, 2014) and the Redemption forms (December 1, 2014). Educational
activities were to be completed by April 30, 2015; and

●

The estimated cost of $23,597,929 to be covered by the DAF for the
administration and distribution of the personal credits was approved, including
funding for the AFN and the Inuit Representatives to conduct outreach
activities and to hire “Aboriginal Liaisons” to assist CEP recipients and their
family members to use the personal credits.

Appendix N

Appendix N
Distribution of DAF – Terms and Conditions

The principal terms and conditions for the distribution of the Designated Amount
Fund approved by the Court were as follows:
●

NIBTF would receive 94.3 percent of the funds to be distributed between First
Nations (97.3 percent) and Métis (2.7 percent);

●

IEF would receive 5.7 percent of the funds to be distributed between Nunavut
Inuit (60.5 percent), Inuvialuit (30.4 percent), Quebec Inuit (8.1 percent), and
Labrador Inuit (1 percent);

●

Funds would be distributed by NIBTF and IEF to individuals or groups to
attend educational programs (including mainstream education, employment
training, courses on Indigenous language and culture) to address the
intergenerational impact of residential schools, promote reconciliation, and
improve the conditions for educational success;

●

Each organization would identify educational needs and priorities for First
Nations, Métis and Inuit individuals, families and communities and set forth
objective criteria and guidelines for the selection of applicants;

●

Funds

could

be

disbursed

through

scholarships,

grants,

bursaries,

sponsorships and awards for a variety of educational expenses in mainstream
education (including tuitions, transportations, and living expenses) or cultural
programs (such as elder’s fees, equipment, and supplies) without reducing,
replacing, or duplicating existing support available through federal, provincial
and territorial governments, but to augment and complement such funding;

●

NIBTF would invest no less than 50 percent of the initial capital received to be
maintained as a reserve for a term of 20 years;

●

Administrative expenses of NIBTF shall not exceed 10 percent of the interest
generated by the funds each year, or 10 percent of the amount paid out to
beneficiaries each, whichever is greater. 1 The total administrative expenses of
IEF shall not exceed an average of 20 percent of the funds received by IEF;
and

●

Each organization would account and report separately on the funds received
and disbursed by preparing annual financial statements, annual reports, and
by filing Annual Information Returns as required by the Canada Revenue
Agency for registered charities.

1

NIBTF subsequently requested an increase in administrative expenses allowed from 10 to 15 percent.
The request was initially approved for a period of two years by the Supreme Court of British Columbia on
October 31, 2016, and then permanently in a subsequent court order dated July 27, 2018.

Appendix O

PRIVILEGED

AMENDED MINUTES OF NAC MEETING – JUNE 22, 2010
GILLES GAGNÉ – CHAIR
PARTICIPANTS
Dan Carroll, Alex Pettingill, Randy Bennett, Brian O’Reilly, Peter Grant (via conference call),
Kathleen Mahoney, Jane Ann Summers, Mike Thibault, Rod Donlevy and Catherine Coughlan
GUESTS (VIA CONFERENCE CALL)
Justice Murray Sinclair (Chair, Truth and Reconciliation Committee), Tom McMahon (Executive
Director Adjudication Secretariat) and Marie Wilson (TRC Commissioner)
INTRODUCTIONS
 Gilles welcomed the guests, introduced all participants and referenced the agenda he
circulated on June 15th
ISSUES RELATING TO INDEPENDENCE FROM CANADA / TRANSLATION OF “TRUTH” BY
“TÉMOIGNAGE” / NAC ASSISTANCE OF AND COORDINATION WITH TRC
 Gilles referred to a letter he received regarding the TRC’s independence from Canada and
stated that he knows that the Commission has a firm grasp on this issue completely
however he does not know if the TRC website demonstrates this independence as much as
it perhaps should
 Justice Sinclair thought it would beneficial from the outset to have a discussion regarding
the roles of the NAC and the TRC
 Gilles advised that the NAC is responsible for overseeing and implementing the Approval
Orders and is in essence guardian of the Settlement Agreement
 Gilles referenced the good relationships that the NAC have made with Crawford Class
Actions and the Oversight Committee and IAP Secretariat and would like to forge the
same relationship with the TRC
 Justice Sinclair advised that we are all guardians of the Settlement Agreement and not to
misunderstand him, a relationship is important however there is a strong need to
understand the roles of each group
 Justice Sinclair stated that the NAC is called upon during disputes and that it concerns
him to receive letters from the NAC indicating the TRC is doing something wrong
 Justice Sinclair understands the validity of the view points however he questioned the
appropriateness of NAC members writing letters to the TRC
 Alex advised that the NAC has a unique role, not exactly an appellate role, and is
charged with the responsibility of initiating and taking matters forward
 Justice Sinclair advised that the NAC has a limited role and an appellate role with respect
to the TRC
 Justice Sinclair is a little concerned that the NAC members are advocating a view on
something when in fact it is an appellate body
 Justice Sinclair asked the NAC members in what capacity are they bringing the
translation issue forward; in a personal capacity not as committee members?
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PRIVILEGED
 Dan advised that he was the author of one of the letters sent to Justice Sinclair and further
advised that he was writing in a personal capacity and that he was very careful in doing so
 Dan explained his role as the representative from the National Consortium and his
obligations to his constituents
 Going forward, Dan advised that he will be mindful to clarify the capacity in which he is
writing
 Peter advised that he authored one of the letters and that he is in a similar situation as Dan
in his role as the representative for Independent Counsel
 Peter advised that he referenced his participation on the NAC as a way of introducing
himself to Justice Sinclair and that he was writing on behalf of Independent Counsel and
not the NAC
 Peter advised that he concurs with Dan and understands the confusion the letter may have
caused
 Kathleen agreed with her colleagues and advised that she is representative for the AFN
 The NAC members wear a number of hats, it oversees the implementation of the
Settlement Agreement while each individual is responsible to his or her constituents
 Kathleen advised that more than any other party, the AFN is closer in touch with
survivors and survivor groups
 Kathleen advised that she takes instructions from the AFN but is also responsible for
raising concerns or questions of survivors and bringing those concerns or questions to the
table
 The members deal with their NAC hat versus their constituents hat on a daily basis
 Gilles advised that he realized quickly this was not a NAC issue but individual concerns
made by three separate groups
 Justice Sinclair advised that he has no problem discussing this issue directly with the
individual parties and advised that there is no need to have item 3 or for that matter item 2
on today’s agenda
 Gilles advised that under Article 18.09 of the Settlement Agreement, he was selected by
the parties to verify and correct the French translation prepared by Justice Canada
 Gilles advised that he made over 2500 changes and all but a few were accepted
 Justice Sinclair advised that item 3 is not a matter for this table
 Alex advised that the French translation does not equal the English translation
 Justice Sinclair respectfully disagreed and advised that he is more than willing to discuss
with individuals this issue
 Justice Sinclair advised that he is willing to speak to anyone about anything and asked the
NAC if, as a committee, it is saying what should or should not be on the website, if so he
would like to hear about this
 Gilles advised that is a matter of consistency of the Settlement Agreement
 The use of “témoignage” is a departure from the translation and thought to add this item
to the agenda for a discussion
 Justice Sinclair reiterated his statement regarding the need to understand the relationship
between the NAC and the TRC
 Justice Sinclair advised that he accepts the individual views and the validity of the points
and is willing to discuss this however if the NAC is going to raise an issue it needs to
specify it in the context of the relationship to ensure it is dealt with properly
 In an effort to ensure his understanding, Rod asked if an issue came outside from the
NAC to the NAC, then the NAC should communicate with the TRC that an issue was
raised
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 Rod asked Justice Sinclair what his suggested protocol would be to deal with, for
example, a concern raised by citizen Dan Carroll
 Justice Sinclair advised that he does not have a complete enough understanding of the
NAC’s mandate to understand beyond a personal interest; why on a committee level, Dan
wrote to the TRC directly and the TRC responded
 Rod advised that he takes Justice Sinclair’s point and that this clarifies this matter for him
 Alex referenced section 12 regarding national consistency and believed it was under this
context that item 3 was added to the agenda
 Kathleen advised she was one of the authors of the letters and that the NAC is very
enthusiastic about the TRC and wants the TRC to be successful and asked the TRC
members to see this discussion in that light
 Kathleen advised that this item should not have been one line on the agenda but
referenced in the spirit of those who are concerned about this matter
 Kathleen advised that the item was placed on the agenda to have a conversation about the
importance of the wording
 Justice Sinclair thanked Kathleen and advised that time would probably run out to have
such a discussion so instead advised that he will correspond with the NAC Chair and
provide the rationale for using “témoignage”
 Justice Sinclair advised that more emphasis was focused on using “Canada” in the title
and that he provide a letter to the NAC as a source of information and would discuss this
matter later if the NAC wishes
 Justice Sinclair indicated that items 2 and 3 will be dealt with in writing
 Just for reference, Peter advised that he never received a letter and was provided with a
copy from Dan Carroll
 Mr. McMahon apologized and stated he will ensure that Peter receives an original letter;
Peter thanked Mr. McMahon
 With respect to independence from Canada, Dan advised that he recognizes the issues that
could lie there with respect to resources for the TRC
 Justice Sinclair advised that the TRC have had a number of public discussions regarding
the TRC’s independence from Canada and that this matter is one of the most challenging
questions faced by the TRC
 The TRC was declared a department under the Financial Administration Act and has to
comply with Treasury Board policy
 This resulted in an attitude, from both the government and the public, that the money
received by the TRC is government funds
 The TRC is spending public funds from the compensation fund created from the
Settlement Agreement; these funds are not government funds
 The TRC still must follow Treasury Board policy with respect to staffing
 The TRC has two rules:
• Comply with Treasury Board policy as specified in the Settlement Agreement
• Act as a designated department under the Financial Administration Act and Public
Service Employees Act
 Justice Sinclair advised that to the extent that government employees can facilitate
matters for the TRC they have done so
 However the staffing process continues to be time consuming and distracting
 Justice Sinclair spoke of the former TRC administration and how his administration has
been appointed to a five year term, to 2014, however the spending ceases in 2012
 What was spent during the first administration is lost to Justice Sinclair’s administration
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 Justice Sinclair has not heard from Canada if the fund will be replenished, in whole or in
part, and he is hesitant to ask for more money when not much has been done
 Justice Sinclair advised that while the Commissioners are here for five more years, the
money is here for four more years
 Justice Sinclair advised that 60 million is not adequate to complete the mandate of the
TRC as required under the Settlement Agreement
 A lengthy discussion ensued as to the funding of the TRC
 Justice Sinclair advised that the TRC needs to prove themselves and currently they have
made significant strides in hiring and is in position to hire regional liaisons
 Ms. Wilson stressed the point that time is of the essence
 Ms. Wilson advised that given the magnitude of the mandate the question is: does the
TRC have the resources to complete everything
 Kathleen reiterated that the attitude of the NAC is to offer assistance and that the AFN is
also in a position to assist with funding as is the private sector
 The AFN is alive to the large mandate and the resource issue as well as being alive to the
concerns of survivors not understanding the mandate
 The AFN is behind the TRC
 Justice Sinclair advised that he knows the private sector is behind the TRC; $250,000 was
raised from the private sector in relation to the first national event
 Justice Sinclair referred to a discussion held last September or October with Caroline
Davis, former Assistant Deputy Minister
 Justice Sinclair asked Ms. Davis what the government’s view of reconciliation is and
referenced the day students who attended schools not listed in the Settlement Agreement
 There is a large body of people who were just as affected by the residential school system
as the class members who are being left out of reconciliation
 Justice Sinclair questions why the TRC is not authorized to work with all students
 Justice Sinclair understand the claims fund issue is a different matter however the TRC is
bombarded by day students and the TRC is unable to provide health support services etc
as they are technically not covered by the TRC mandate
 While funding would be an issue, the TRC is in a unique position to assist day students
 Justice Sinclair advised that the average cost of taking one statement is approximately
$500; taking statements from those students not covered is extremely expensive
 Justice Sinclair does not want to view things from a financial standpoint
 Justice Sinclair stated he would not be surprised if another TRC is established for these
people who are dealing with the same issues as the class members
 Catherine echoed Justice Sinclair’s early comment regarding the roles of the NAC and the
TRC
 The NAC has no mandate or jurisdiction with respect issues not included in the
Settlement Agreement; the day school issue is one of these issues that is not covered
 Justice Sinclair referenced his conversation with Ms. Davis that took place last year
 Justice Sinclair referenced the Spirit Wind Class Action regarding day students and if this
matter is certified the question will be what can the TRC do for these people
 The TRC has a broad mandate regarding reconciliation and as the day students are dealing
with the same issues, it would make sense to involve everyone at the same time
 Ms. Wilson advised that the Commissioners are placed in difficult situations when day
students, who are not covered by the Settlement Agreement, want to tell their stories
 If you take the statement you increase costs however if you decline to take the statement
you hurt the credibility of the TRC
 Discussion ensued about the day students issue vis a vis the TRC and its mandate
Page 4

PRIVILEGED
 Justice Sinclair advised that the TRC is obligated to prove itself and show what has been
done, what will be done and what can be done
 Gilles referenced the issue regarding document production
 Justice Sinclair advised that there is no need for discussion on this as the matter has been
resolved
SPECIFIC ISSUES
 Kathleen advised that she was happy to hear that the regional liaisons positions are
moving forward
 Kathleen advised that some survivors are confused as to the TRC’s purpose and do not
understand the TRC’s function
 Kathleen asked if the TRC is using the survivor committee as this committee would very
helpful in writing the story of residential schools in Canadian history
 Kathleen advised that the survivor committee feels underutilized and would like to help
 Justice Sinclair advised that depending on who you talk to, some believe the survivor
committee is a full-time job versus those who do not believe it is a full-time job
 Justice Sinclair advised that the people on the survivor committee are ambassadors for the
TRC
 The survivor committee attended events with the TRC and on behalf of the TRC
 Justice Sinclair advised that the survivor committee has a clear role and this role has kept
the committee pretty busy
 Justice Sinclair stated that the survivor committee is not a full-time job as the TRC can
not afford full-time salaries and to a large extent, no one on the committee has
complained thus far
 Justice Sinclair stated that he did apologize for not including the survivor committee in
the planning of the Manitoba national event
 Justice Sinclair advised that he has ensured to utilize the committee as much as possible
and that he knows one or two people are not happy as they expected to have more work
 The survivor committee call their own meetings, which take place every three months,
and that the TRC does not interfere in these meetings and attends same when requested
 The survivor committee has been playing a significant role
 Kathleen asked for an update regarding the commemoration fund
 Justice Sinclair advised that Mr. McMahon has been working on this
 Mr. McMahon advised that he received feedback at the end of March
 This matter has been an interesting challenge and Mr. McMahon advised how he as been
working with INAC to ensure people to have to go through a double process
 Mr. McMahon advised that he is working on a document which is in the last approval
stages which will be posted at the end of July
 This document will invite people to give ideas to access the funds
 With respect to the regional liaisons, Mr. McMahon advised that the job opportunities
have been posted on both the TRC website and at www.jobs.gc.ca
 These positions will also be advertised in Aboriginal media as well
 Mr. McMahon advised the NAC to encourage people to apply and to broadcast the
availability of these positions
 Mr. McMahon advised that there is a short time line to apply; two weeks from last Friday
 Gilles thanked Justice Sinclair, Ms. Wilson and Mr. McMahon for participating in today’s
meeting and they in turn thanked the NAC
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POST–MEETING DISCUSSION – POSTING TIMELINES
 The grids will be posted to the Decisions for Comment folder by Wednesday, June 30,
2010
 The grids will be posted to the Final Decisions folder by Wednesday, July 7, 2010
NEXT MEETING
 The July NAC meeting will be held in Montreal on July 21st and 22nd; Gilles will host
*Minutes Prepared By Corey L. McDonald*
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Appendix P

Schedule 1

Perspective of The Assembly of First Nations
The Role of the AFN
1. The Assembly of First Nations 1 (AFN) brought a unique perspective to its
participation in resolving the historic Indian Residential Schools Settlement
Agreement. This is because the AFN’s approach to the negotiations was primarily
informed by indigenous legal principles, theories, and traditions rather than Western
legal theory and principles. Where there was overlap, the AFN sought to harmonize
the legal principles to achieve a broad range of reparations2 to further its goals of
reconciliation and healing.

2. When Phil Fontaine was elected National Chief of the AFN in 1997, it was after a
long personal and political history of connection with the residential school legacy.
For generations, he and members of his family and extended family were survivors
of the residential school system. In 1990, as Grand Chief of the Assembly of
Manitoba Chiefs, he was the first indigenous political leader to bring national

1

The Assembly of First Nations (AFN) is a political organization representing approximately 900,000 First
Nations citizens in Canada. The AFN advocates on behalf of First Nations on issues such as treaties,
Indigenous rights, and land and resources.
2

The AFN uses the term “reparations” as defined in the United Nations Basic Principles and Guidelines on the
Rights to a Remedy and Reparation for Gross Violations of International Human Rights Law applicable to
Canada. The UN Principles and Guidelines are, to a considerable degree, consistent with indigenous principles
in that they recognize that victims of human rights violations can be individuals or a collective group of
individuals, the immediate family or dependants of the direct victim. As such, they have the right to prompt,
sufficient and effective reparations for gross violations of their human rights by the state. The Guidelines also
recognize a broad range of reparations including damages, restitution, rehabilitation, satisfaction and
guarantees
of
non-repetition.
See
the
UN
Guidelines
at
https://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx See also, Lisa Maragell,
Reparations in Theory and Practice, International Center for Transitional Justice (2007) at
https://www.google.com/search?q=lisa+maragell+international+center+for+transitional+justice&rlz=1C5CHF
A_enCA729CA730&oq=lisa+maragell+international+center+for+transitional+justice&aqs=chrome..69i57.107
75j0j7&sourceid=chrome&ie=UTF-8 (accessed April 20, 2019).

attention to the dark history of residential schools issue by relating his and his
community’s experience of systemic and personal abuse in the Fort Alexander
Indian Residential School. 3
3. His revelations contributed to a flood of litigation such that by the time he was
elected National Chief in 1997, the courts were clogged with an unmanageable
number of IRS claims. The Treasury Board of Canada estimated that it would take
53 years to conclude court proceedings of residential school cases, at great cost. 4

4. The National Chief realized that not only did the crisis of litigation create leverage
for settlement negotiations, it presented an opportunity to chart a different course in
the relationship between indigenous peoples and the rest of the Canadian
population. 5 While recognizing the major contributions made by class action law
firms and independent counsel through their litigation on behalf of survivors, the
National Chief knew that unless the AFN and other indigenous groups were an
integral part of the solution, the historic opportunity to properly and authentically deal
with the residential school tragedy, in the indigenous way, would not occur.
5. The problem, as the AFN perceived it, was that leaving the settlement in the control
of non-indigenous lawyers, government officials and church representatives would
restrict the range of reparations and reinforce colonial dominance over indigenous

3

Phil Fontaine’s Shocking Testimony of Physical and Sexual Abuse https://www.cbc.ca/archives/entry/philfontaines-shocking-testimony-of-sexual-abuse
4 The cost was estimated to be $2.3 billion in 2002 dollars not including the value of the actual settlement
costs. See Treasury Board of Canada Secretariat 2003 Indian Residential Schools Resolution Canada
Performance Report for the Period ending March 31, 2003. Ottawa Supply and Services Canada.
http://publications.gc.ca/site/eng/246476/publication.html
5

For a full discussion of the AFN’s approach, see K. Mahoney, “The Untold Story: How Indigenous Legal
Principles Informed the Largest Settlement in Canadian Legal History, [2018] UNB LJ 198.
https://www.questia.com/library/journal/1G1-565512076/the-untold-story-how-indigenous-legal-principles
(accessed April 24, 2019)

peoples – a prospect that would be an anathema to survivors who suffered through
the most egregious forms of colonial subjugation in the residential schools. 6
6. Moreover, to have any chance of reconciliation for the enormity of the harms caused,
the parties would have to start from the recognition that the Indian residential school
violations were motivated by a policy of cultural genocide 7 that not only affected
every aspect of life for the survivors of Indian residential schools, but that of all
indigenous peoples. Unless the Settlement Agreement recognized the motives that
caused the harms and dignified the collective as well as the individual experiences
of the survivors, their families and communities, healing and reconciliation would be
a dream, not a reality.

7. When the Government issued their Alternative Dispute Resolution plan (ADR) as
the solution for the residential school tragedy, it was obvious from the AFN’s
perspective that their worst fears were realized and that their intervention in the
process was essential. 8
The AFN Political and Legal Strategy
8. To seek support for their position and to raise public awareness, the AFN took a
number of strategic steps. First, it jointly convened an international, interdisciplinary
conference 9 with the University of Calgary Faculty of Law that called for survivor

6

Many scholars have written on the impacts of colonization and the rights of indigenous peoples to take control
of their lives through employing indigenous laws, principles and customs. One of the best sources is John
Borrows, Canada’s Indigenous Constitution (Toronto: University of Toronto Press, 2010).
7 Even though some of the defendants did not accept that residential school policy was a form of cultural
genocide, the conclusion that it was, is now well accepted. The Truth and Reconciliation Commission, the
former Chief Justice of Canada as well as the former Prime Minister of Canada, Paul Martin all described the
residential school policy as one of cultural genocide or attempted cultural genocide. The comments of the
former Chief Justice and the former Prime Minister Paul Martin can be found
at
https://www.theglobeandmail.com/news/national/chief-justice-says-canada-attempted-cultural-genocide-onaboriginals/article24688854/; and https://www.cbc.ca/news/politics/paul-martin-accuses-residential-schoolsof-cultural-genocide-1.1335199. For a summary of opinions and analysis see Ruth Amir, Cultural Genocide in
Canada? It did Happen Here, Aboriginal Policy Studies, Vol 7 No. 1 (2018). Also
see http://dx.doi.org/10.5663/aps.v7i1.28804
8
9

See paras 20 and 21 of the NAC Report, infra.
See discussion at para 22 of the NAC Report and corresponding footnotes.

inspired reparations rather than the government’s ADR solution; 10 second, it sent a
letter to the Deputy Minister of Indian Residential Schools Resolution Canada setting
out the AFN’s position in detail; 11 third, it published the AFN Report, 12 critiquing the
ADR and making extensive recommendations consistent with indigenous principles;
fourth, it negotiated a Political Agreement with the federal government and
commitment letter from the Deputy Prime Minister. 13 Finally the AFN filed a
Statement of Claim in the courts 14 ensuring it would have a place at the negotiating
table. 15
9. The breakthrough for the AFN occurred on May 30, 2005. This was the date that it
entered into a Political Agreement 16 with Canada accepting the AFN Report as the
framework for the Settlement Agreement.
10. The Political Agreement spoke to a relationship between Canada and the AFN of
cooperation and reconciliation ensuring the AFN would play a “key and central” role
in achieving a lasting resolution to the Indian Residential Schools legacy.

10

The conference agenda is at https://kathleenmahoney.files.wordpress.com/2019/03/2004-residentialschool-legacy-conference-agenda.pdf
11

See “Letter to Mario Dion on line: https://kathleenmahoney.files.wordpress.com/2015/11/adr-critique-2nddion-leter-irs.pdf
12Assembly of First Nations Report on Canada’s Dispute Resolution Plan to Compensate for Abuses in Indian
Residential Schools,
https://kathleenmahoney.files.wordpress.com/2018/03/afn-report-indian_residential_schools_report.pdf.
13 https://kathleenmahoney.files.wordpress.com/2019/01/a-mclellan_letter.pdf
14

AFN Statement of Claim, infra, note 59.
A position at the negotiating table was crucial for the AFN because in the event that the settlement
negotiations failed, it was the only party to claim collective remedies including the truth and reconciliation
commission, the archive and research center, healing and commemoration funds, the early payment for
seniors, and the compensation for loss of language and culture and loss of family life based on the formula of
$10,000 for the first year and $3,000 dollars per year or portion of a year thereafter. The Baxter class action
called for a lump sum payment for all resident students.
16 Political Agreement between the Assembly of First Nations and Her Majesty the Queen in Right of Canada
(represented by Deputy Prime Minister Anne McLellan) dated May 30, 2005. Online:
https://web.archive.org/web/20070319141417/http://www.afn.ca/cmslib/general/IRS-Accord.pdf
(accessed March 8, 2019). See Appendix A
15

11. It also addressed the context and content of a future Settlement Agreement,
identifying the reparations the AFN deemed essential, and the appointment, with the
agreement of the AFN, of the Hon. Frank Iacobucci as Canada’s representative.
The Political Agreement reads as follows:
Whereas Canada and First Nations are committed to reconciling the residential
schools tragedy in a manner that respects the principles of human dignity and
promotes transformative change;
Whereas Canada has developed an Alternative Dispute Resolution (ADR) process
aimed at achieving that objective;
Whereas the Assembly of First Nations prepared "The Assembly of First Nations
Report on Canada's Dispute Resolution Plan to Compensate for Abuses in Indian
Residential Schools" (the AFN Report) identifying the problems with the ADR process
and suggesting practical and economical changes that would better achieve
reconciliation with former students;
Whereas the Assembly of First Nations participated in several months of discussion
with Canada, the churches and the consortium of lawyers with respect to the AFN
Report, moving the towards settlement and providing education and leadership for
all the people in the residential schools legacy;
Whereas Canada and the Assembly of First Nations recognize that the current ADR
process does not fully achieve reconciliation between Canada and the former
students of residential schools;
Whereas Canada and the Assembly of First Nations recognize the need to develop
a new approach to achieve reconciliation on the basis of the AFN Report;
Whereas Canada announced today that the first step in implementing this new
approach is the appointment of the Honourable Frank Iacobucci as its representative
to negotiate with plaintiffs' counsel, and work and consult with the Assembly of First
Nations and counsel for the churches, in order to recommend, as soon as feasible,
but no later than March 31, 2006, to the Cabinet through the Minister Responsible
for Indian Residential Schools Resolution Canada, a settlement package that will
address a redress payment for all former students of Indian residential schools, a
truth and reconciliation process, community based healing, commemoration, an
appropriate ADR process that will address serious abuse, as well as legal fees;
Whereas the Government of Canada is committed to a comprehensive approach that
will bring together the interested parties and achieve a fair and just resolution of the
Indian Residential Schools legacy, it also recognizes that there is a need for an

apology that will provide a broader recognition of the Indian Residential Schools
legacy and its effect upon First Nation communities; and
Whereas the Assembly of First Nations wishes to achieve certainty and comfort that
the understandings reached in this Accord will be upheld by Canada:
The Parties agree as follows:
1) Canada recognizes the need to continue to involve the Assembly of
First Nations in a key and central way for the purpose of achieving a lasting
resolution of the IRS legacy, and commits to do so. The Government of
Canada and the Assembly of First Nations firmly believe that reconciliation
will only be achieved if they continue to work together;
2) That they are committed to achieving a just and fair resolution of the
Indian Residential school legacy;
3) That the main element of a broad reconciliation package will be a
payment to former students along the lines referred to in the AFN Report;
4) That the proportion of any settlement allocated for legal fees will be
restricted;
5) That the Federal Representative will have the flexibility to explore
collective and programmatic elements to a broad reconciliation package as
recommended by the AFN;
6) That the Federal Representative will ensure that the sick and elderly
receive their payment as soon as possible; and
7) That the Federal Representative will work and consult with the AFN to
ensure the acceptability of the comprehensive resolution, to develop truth and
reconciliation processes, commemoration and healing elements and to look at
improvements to the Alternative Dispute Resolution process.
12. The Deputy Prime Minister explained the new policy in a letter to the National Chief
saying:
“The Government has adopted a new comprehensive approach to
achieving broad resolution of the legacy of Indian residential schools.
The primary element of this approach is the appointment of a Federal
Representative who has been given a flexible mandate to meet with all
interested parties and develop a broad reconciliation package. As
many of the former students have chosen to be represented by legal
counsel in class actions against the Government, it will be an important
objective of the Representative to work with these groups to obtain a

legal settlement. However, the Government has also recognized that
broad resolution will require more than just a legal settlement,
(emphasis added) and it is with that in mind that the Representative
has also been mandated to work and consult with the AFN on the
acceptability of all parts of a comprehensive resolution package and
what improvements should be made to the ongoing Alternate Dispute
Resolution process. The Assembly of First Nation's Report on
Canada's Dispute Resolution Plan to Compensate for Abuses in Indian
Residential Schools will be an important foundation for these
discussions.”17
13. The confirmation that the government’s policy had shifted from litigation to reconciliation
and that it recognized the need for a comprehensive resolution was a very positive
development as it ultimately led to the comprehensive, holistic reparations the AFN
sought - reparations that had never been achieved before by victims of mass human
rights abuses in the Western world.

14. However, the Deputy Prime Minister categorized the AFN’s position on reparations as
requiring something other than “a legal settlement.” From the AFN’s perspective, the
refusal to recognize the legal nature of the AFN’s claims was wrong in law. It was also
an ironic recapitulation of colonial attitudes to deny indigenous law’s existence. Since
the 1979 Supreme Court of Canada decision in Delgamuukw, indigenous ways of
addressing the resolution of issues of rights, including ways of making appropriate
compensation, are now part of Canadian law. The Court emphasized that if the path to
resolving claims is governed by legal principles, those principles include, when dealing
with indigenous nations, principles governing the legal systems of those nations. 18

15. The AFN’s position was that indigenous laws have existed for thousands of years and
the common law as it now exists in Canada must take into account how its principles can
be reconciled and coexist with the principles of the legal systems of indigenous nations.

17

To see the entire letter go to https://kathleenmahoney.files.wordpress.com/2019/01/a-mclellan_letter.pdf

(accessed March 8, 2019).
18 Delgamuukw v. British Columbia, [1997] 3 SCR 1010, 1997 CanLII 302 (SCC).

19

The AFN’s view is that the Settlement Agreement is an excellent example of how co-

existence can be achieved.

How the AFN Applied Indigenous Principles and Traditions
16. The AFN’s position on procedure was that negotiations had to respect indigenous values
of consultation, consensus, inclusiveness, collaboration, transparency, trust, hope and
healing with the understanding that defendants would take responsibility for their
behavior and apologize 20 for the wrongs committed.

17. Throughout the period of negotiations the AFN reached out to thousands of survivors,
elders, community members and intergenerational survivors from coast to coast to
ascertain what they wanted from the settlement and under what terms. Other
consultations were conducted with the AFN executive, Chiefs, and survivor’s groups to
seek their input and participation in the decision-making process.

18. The consultative approach is one shared by many indigenous tribes. In Mi’kmaq legal
traditions, for example, while a certain degree of concentrated authority is important to
their legal order, they also aspire to give everyone an opportunity to participate in
decision-making. 21 Ojibway tradition also requires people to talk to one another, using
persuasion, deliberation, council, and discussion. 22 In Cree legal traditions, consultation
and deliberation are used to create and maintain good relationships in order to maintain
peace between different people with different perspectives. 23

19

For an in depth discussion, see Paul Williams, The Right to Compensation for Cultural Damage
http://www.tobiquefirstnation.ca/treaties/PaulWilliamsCultureLoss.pdf
20

The AFN negotiated the apologies from the federal government and the Vatican separately from the
Settlement Agreement negotiations.
21 James Sakej Youngblood Henderson, “First Nations Legal Inheritances: The Mikmaq Model” (1995) 23 Man
LJ 1.
22 Ibid. See also Hadley Friedland, The Wetiko Legal Principles: Cree and Anishinabek Responses to Violence
and Victimization (Toronto: University of Toronto Press, 2018).
23 Harold Cardinal and Walter Hildebrandt, Treaty Elders of Saskatchewan: Our Dream Is That Our Peoples
Will One Day Be Clearly Recognized as Nations (Calgary: University of Calgary Press, 2013) cited in Borrows,
NAC Report, note 6 at 85.

19. During the consultations the AFN was able to determine the priorities, objectives and
goals of survivors. What they discovered was that survivor’s most important priorities
were for reparations other than compensation. What survivors wanted most were
healing, respect, the ability to tell their stories, and receiving apologies from the
government and the churches that administered the schools. 24 Some of the typical
comments made by survivors are as follows:
•

•

Not everyone wants courts and litigation – some just want to heal.
[…] Survivors need validation – have their experience accepted as
real; […] Money never equals healing. Need accountability,
redress, closure, resolution and rebuilding relationships. 25
Experience of victims has to be central – have to understand what
actually happened to them to be able to react – need to understand
scope and extent of trauma. Need to respect those with the courage
to speak – don't just listen – believe them. 26

•

Give victims choices, lawsuit, settlement, healing, nothing.
Government needs to give up some power and believe in power of
aboriginal people to do it in their own way. 27

•

Need to work to develop a culture of resolution […] Must deal with
culture and intergenerational impacts. 28

•

Need apology, including individual apology, extended to family if
victim wants. Need televised apologies from Prime Minister and
Department of Indian Affairs and Northern Development minister. 29

•

Apologies are at the heart of reconciliation. It must go beyond words
to action. 30

24

For a record of the outreach dialogues, see Glenn Sigurdson, Reconciliation and Healing: Alternative
Resolution Strategies for Dealing with Residential School Claims (Ottawa, Minister of Indian Affairs and
Northern Development, 2000), online: http://www.glennsigurdson.com/wpcontent/uploads/2016/06/Reconciliation_healing2.pdf
25
26

Ibid at p. 7.

Ibid at 16.
Ibid at 17.
28 Ibid at 19.
29 Ibid.
30 Ibid at 21.
27

•

Compensation must be accessible, fair and just and supported by
financial and vocational counselling. 31

•

Need to tell the story and have it memorialized in a public way […]
including the means to commemorate those who have died. 32

•

We want to learn how to be Indians again – to get back language
[…] Must restore culture and dignity […] must address loss of
culture and language and parenting skills […] 33

20. As well as taking the specific suggestions from the consultations, the AFN was
guided by general indigenous principles that emerged:
a) To be inclusive, fair, accessible and transparent;
b) To offer a holistic and comprehensive response recognizing and
addressing all the harms committed in and resulting from residential
schools;
c) To respect human dignity and racial and gender equality;
d) To contribute towards reconciliation and healing;
e) To do no harm to survivors and their families. 34
21. The AFN also incorporated Indigenous ceremony into the negotiation process. The then
National Chief (who is Ojibway) organized a special ceremony to consecrate the
negotiations so they would start, according to tradition, in a good way.

22. In Ojibway tradition, ceremonies are performed to communicate to the Creator, and to
acknowledge before others how one’s duties and responsibilities have or are being
performed. 35 Dancing, singing, and feasting sometimes accompany these rituals as a
way to ratify legal relationships. 36

31

Ibid at 22.
Ibid.
33 Ibid at 34.
34 Ibid. This was a summary of many ideas that were recorded in the dialogues.
35 See generally Basil Johnston, Ojibway Heritage (Toronto: McClelland & Stewart, 1976). See also stories
and histories that shaped the Omushkego Crees in Louis Bird, The Spirit Lives in the Mind: Omushkego
Stories, Lives and Dreams, (Montreal & Kingston: McGill-Queen’s University Press, 2007) which stories
describe similar ceremonies and traditions.
36 Edward Benton-Banai, The Mishomis Book: The Voice of the Ojibway (Hayward: Indian Country
Communications, 1988).
32

23. On this occasion, the government representative, the Honorable Frank Iacobucci, along
with other government officials, church representatives, and members of the AFN
negotiating team, were invited to the traditional round house on Pow Wow Island located
on the Onigaming First Nation. The ceremony was performed by Ojibway elder Fred
Kelly. During the ceremony, Frank Iacobucci was carried through the round house on
the shoulders of women. An ancient, ceremonial pipe from the Treaty 3 area 37 was
shared first by the government representative and the National Chief, then by men and
women elders from the Treaty 3 territory. This was followed by singing, dancing, and
praying for a successful outcome.

24. After the event, the group travelled to the Sagkeeng First Nation, the National Chief’s
birthplace, where a community meeting was held to hear testimony from residential
school survivors, answer their questions and hear their suggestions about the
negotiating process.

25. The consecration ceremony was an important step because Anishinabek law focuses on
the process and principles that guide actions rather than on the specific outcomes.
Accountability is closely connected to those to whom duties are owed, how those duties
should be exercised, and the consequences that flow from such exercise. 38

26. By holding the ceremony in the Roundhouse in the presence of government and church
representatives, elders and community members and by hosting the public meeting of
the community at the Sakeeng First Nation, the National Chief presaged to all parties
that he and his team would follow Anishinabek legal principles throughout the
negotiations.

27. With respect to substance, the AFN’s position was that the settlement had to not
only include fair and just reparations for individual survivors, but also reparations for

37

The ceremonial pipe was smoked at peacemaking and treaty negotiations and special events such as the
consecration ceremony.
38 Borrows, supra note 23 at 333.

all residential students for the destruction of family life, languages, cultures and
dignity, intergenerational devastation, and commemoration for those who had
died. 39 Most importantly, survivors had to have the opportunity to safely tell their
stories about residential schools, to be believed, and to have a permanent record be
established in an archive and research center. 40
28. The design of the Truth and Reconciliation Commission (TRC) and its mandate41
reflected the AFN’s objectives and goals. 42 The preamble of the mandate states:
“…..The truth telling and reconciliation process as part of an overall
holistic and comprehensive response to the Indian Residential School
legacy is a sincere indication and acknowledgement of the injustices
and harms experienced by Aboriginal people and the need for
continual healing. This is a profound commitment to establishing new
relationships embedded in mutual recognition and respect that will
forge a brighter future. The truth of our common experiences will help
set our spirits free and pave the way to reconciliation.” 43
29. The AFN’s demands for a research center and archive, healing resources, health
supports and commemoration activities were designed to assure survivors that their
ancestors would be honored, that they would be respected, safe, receive healing
resources, and be protected in the future from any prospect that residential schools could
be imposed on them again.

30. The composition of the AFN negotiating team further reflected its view that the settlement
had to be survivor-centered and represent their diverse and unique interests. The
majority of the team was made up of residential school survivors, including an elder

39

Other than the Baxter class action which claimed a lump sum for every survivor, no party other than the AFN
claimed for the remedies listed.
40 These demands were set out in the AFN’s statement of claim filed against Canada and the churches, See
Fontaine et al v Canada (Attorney General) (5 August 2005), Toronto 05-CV-294716 CP (ONSC) (Statement
https://kathleenmahoney.files.wordpress.com/2018/04/afn-issued-statement-ofof
Claim),
online:
claim_2005.pdf
41 http://www.residentialschoolsettlement.ca/SCHEDULE_N.pdf
The structure of the TRC was designed to achieve this goal by having small community hearings and
reconciliation events as well as the larger national events designed to bring in non-Aboriginal participants.
42 The AFN was the only plaintiff’s representative at the table negotiating the TRC and other collective
remedies.
43 Ibid.

advisor and the National Chief. A human rights professor and lawyer, a mathematician
with a law degree and family ties to holocaust survivors, a class action expert with a
Jesuit background and a small group of other experts completed the team.

Indigenous Legal Theory
31. As indicated above, Indigenous legal principles, theory and traditions were at the core of
the AFN’s perspective. When the ADR was examined through the lens of indigenous
legal theory, including indigenous feminist theory, it was clear that its content was
informed solely by Western legal principles and that its assumptions of objectivity,
equality, and neutrality did not consider the often different values of the survivors.

32. Indigenous legal theory required that appropriate, fair and just reparations had to directly
confront the historic, individual and collective effects of colonialism on indigenous
peoples. 44Questions that needed to be asked included, how can we move from Western
criteria for reconciliation to an Indigenous understanding of reconciliation? How can the
relationship be rebalanced? How did the residential school strategy affect indigenous
identity, relationships, family and citizenship? How did the schools affect the economic,
cultural, and linguistic knowledge of indigenous peoples? How can we make space for
Indigenous law, conflict resolution, and peacemaking traditions?
33. Similarly, insights of Indigenous feminist theory 45 guided the AFN team to consider
political and social conditions from the perspective of indigenous women victims 46 at the
intersection of racial, colonial and gendered acts of violence. Questions such as: how
did the gender dynamics in the residential schools shape the ways in which women and
44

See Gordon Christie, “Indigenous Legal Theory: Some Initial Considerations” in Benjamin Richardson et al
(eds.) Indigenous Peoples and the Law: Cooperative and Critical Perspectives. Hart Publishing, 2009.
45 Some indigenous feminist theorists writings that were consulted include Patricia Montour-Angus, “Standing
Against Canadian Law: Naming Omissions of Race, Culture and Gender,” in Elizabeth Comack, et al, eds.,
Locating Law: Race/Class/Gender Connections (Halifax: Fernwood Publishing, 1999); Joyce Green’s chapter
“Taking Account of Aboriginal Feminism” in Joyce Green, ed, Making Space Indigenous Feminism, 2d ed
(Blackpoint: Fernwood Publishing, 2017); Emily Snyder, “Gender and Indigenous Law: A Report prepared for
the University of Victoria Indigenous Law Unit, The Indigenous Bar Association and the Truth and
http://indigenousbar.ca/indigenouslaw/wpReconciliation
Commission”
(2013),
online:
c.ontent/uploads/2013/04/Gender-and-Indigenous-Law-report-March-31-2013-ESnyder1.pdf
46 For a fuller discussion, see Joyce Green, ibid, at p.30.

girls were treated? How are those dynamics reflected in the reparations strategy? Do the
responses and proposals for reparations include indigenous women’s experiences and
knowledge? 47 Was the violence against girls in the residential schools perpetuated by
social norms in which the degradation of Indigenous women and girls was treated as
normal? Did the abusive acts and their resulting harms impact Indigenous women and
men differently? How did the violence in the residential schools affect indigenous
women’s experience of domestic violence in their adult lives? In their participation in the
work force? In their child bearing and child rearing experiences?
34. The AFN bought the answers to these questions into the AFN Report 48
recommendations on individual abuse claims, psychological injuries, claims for loss of
culture and loss of family life, the mandate and structure of the Truth and Reconciliation,
healing funds, memorialization, consideration for the elderly, and intergenerational
harms and health supports.

35. Engagement with indigenous legal theory also illuminated the AFN Report’s
identification of culturally inappropriate and gender biased aspects of the ADR plan. 49
An example was the ADR’s failure to recognize gender specific harms experienced by
girls and women in the residential schools. If women could fit their harms into the harms
males suffered they could be compensated. Otherwise they could not. Consequently,
the ADR did not compensate girls or women for pregnancy, abortion or forced adoption
of a child. An example of culturally inappropriate provisions was the ADR’s requirement
that abusive disciplinary measures would be measured by “standards of the day” of the
dominant society, not by indigenous standards of child discipline.

47

For a theoretical analysis see Emily Snyder, Indigenous Feminist Legal Theory, [2014] CJWL Vol. 25 no. 2.
https://utpjournals.press/doi/abs/10.3138/cjwl.26.2.07 (accessed March 9, 2019)
Also
see
Snyder,
An
Indigenous
Feminist
Legal
Theoretical
Analysis
https://era.library.ualberta.ca/items/15997cd2-0909-4b8c-ad37-c6e1e9f513a0 (accessed March 9. 2019).
48 These criticisms are set out in detail in Assembly of First Nations, Report on Canada’s Dispute Resolution
Plan to Compensate for Abuses in Indian Residential Schools, available online at:
https://kathleenmahoney.files.wordpress.com/2018/03/afn-report-indian_residential_schools_report.pdf
49 For a full discussion of the inappropriateness of the ADR solution imposed by Canada, see the NAC Report,
at paras. 21-26.

The Problems with Mainstream Legal Theory

36. The legal theory that dominates mainstream tort law is corrective justice. The corrective
justice theory goes back to the time of Aristotle 50who posited that when one party has
committed a wrong towards another and realizes a gain while the other party a
corresponding loss, justice requires that the party who is deprived must be restored to
his original position by the party who gained.

37. Corrective justice says a loss need not be one for which the wrongdoer is morally to
blame, it need only be a loss incident to the violation of the victim's right – a right
correlative to the wrongdoer’s duty not to inflict the loss on the victim. The injury of the
victim is repaired by putting the victim back in the position he or she was in prior to the
injury taking place. 51 Remedies based in corrective justice almost always take the form
of monetary compensation.

38. The main problem with the corrective justice theory is that it is often not possible for a
wrongdoer to repair the injury with a money payment. When harms based on racist
ideologies are multiple and diverse over extended periods of time, such as generations
of residential school students were forced to endure, corrective justice is an unsuitable
theory for appropriate redress. For example, a sexual abuser of a child cannot not repair
the loss suffered by the victim, regardless of the amount of compensation paid.

39. When the sexual abuse occurs to thousands of racialized children as it did in residential
schools, corrective justice theory is incapable of comprehending the collective dignitary
losses or broken relationships between racial groups. This is especially true where there
has been relentless enforcement of a degraded moral status of the group, and where
systemic, discriminatory conditions persist. 52

50

Aristotle, The Nicomachean Ethics (Kitchener: Batoche Books, 1999) at 73–81.
Ernest J Weinrib, “Corrective Justice in a Nutshell” (2002) 52:4 UTLJ at 349.
52 Ibid at 378–379.
51

40. The ADR plan was based on a corrective justice model. Within its restrictive parameters
and emphasis on individual as opposed to group harms, the AFN Report correctly
pointed out that the ADR was incapable of addressing the full range and complexity of
the residential school claims.

Conclusion
41. In order to achieve a just and fair outcome for survivors, their families and
communities, the AFN team followed indigenous legal principles throughout the
negotiation process.

42. The ultimate goal of the AFN strategy was for the Indian Residential Schools
Settlement Agreement to be transformative and create a path for reconciliation.
Without reparations informed by indigenous legal theory and principles the AFN
knew that the goal of reconciliation would fail.

43. The Indian Residential Schools Settlement Agreement demonstrates that when
mass tort and human rights violations occur, fairness and justice require more than
what Western legal theories are able to provide. Even though most lawyers and
judges educated in the Western legal tradition unquestioningly adopt corrective
justice as the appropriate theory to apply to tort based injuries, 53 it is clear that in
civil proceedings, successful outcomes are rare, especially for historic wrongs such
as the residential school claims. 54 Indigenous legal theory is able to fill in the gaps
of corrective justice and achieve justice that would otherwise have been denied.

53

Blackwater v. Plint, [2005] 3 S.C.R. 3, 2005 SCC 58. is a good example where the Crown’s “crumbling skull”
argument successfully escaped liability by arguing that the residential school students who were sexually and
physically abused in the school would have suffered the harms anyway because their education was inferior
and the parenting they received (from former residential school students) was so poor. For a thorough analysis
see Kent Roach, “Blaming the Victim: Canadian Law, Causation and Residential Schools” (2014) 64:4 UTLJ
566. https://www.utpjournals.press/doi/abs/10.3138/utlj.2486 (accessed March 8, 2019)
54 To see a discussion about the duty of lawyers to learn and understand indigenous legal principles, see
Lance Finch CJ, “The Duty to Learn: Taking Account of Indigenous Legal Orders in Practice” (2012) CLE BC
Materials; T. Farrow, Residential Schools Litigation and the Legal Profession (2014) 64:4 UTLJ p. 596;
https://www.utpjournals.press/doi/abs/10.3138/utlj.2486 (accessed March 9, 2019);

44. The relaxed proof requirements and non-adversarial hearings of the Individual
Assessment process, healing funds, health supports, the Truth and Reconciliation
Commission, a payment for loss of language and culture and loss of family life, an
advance payment for the elderly, commemoration for deceased survivors,
intergenerational reparations for education and community development, a research
center and archive and public apologies from Canada and the churches - all are
reparations that the AFN demanded and indigenous legal theory and principles
supported.

45. Indigenous legal principles also required the AFN to create a process that allowed
for direct engagement and consultation with survivors, empowering them to express
their feelings and influence the outcome of the negotiations. The incorporation of
ceremonial practices into the negotiating process honored the connection of
survivors to the Creator and underscored the importance of accountability of the
negotiators and the interconnectedness of culture to indigenous law.
46. Coming to terms with the limitations of the traditional forms of law and legal remedies
is important for reconciliation. 55 Indigenous legal traditions are evolving out of
colonialism, but the journey is far from over. The AFN’s impact on the creation of the
historic Indian Residential Schools Settlement Agreement through the use of
indigenous legal principles demonstrates that legal pluralism has the potential to
build trust, restore dignity and provide a measure of justice directly to victims that
can add to the sum of justice available for indigenous peoples and contribute to
transformative change. 56

Carrie Menkle-Meadow, Unsettling the Lawyers: Other Forms of Justice in Indigenous Claims of
Expropriation, Abuse and Injustice (2014) 64:4 UTLJ p. 620.
https://www.utpjournals.press/doi/abs/10.3138/utlj.2486 (accessed March 9 2019)
55 See, for example, Lisa Chartrand, “Accommodating Indigenous Legal Traditions” (2005) Indigenous Bar
Association 1, online: <http://www.indigenousbar.ca/pdf/Indigenous%20Legal%20Traditions.pdf>.
56 Para 275 of the NAC Report and corresponding footnotes set out some of the transformative changes in
Canada as a result of the TRC Calls to Action.

Schedule 2

Perspective of the Inuit Representatives
1.

The Inuit Representatives include the Inuvialuit Regional Corporation (IRC), Makivik
Corporation (Makivik) and Nunavut Tunngavik Incorporated (NTI). IRC represents the
Inuvialuit, a group of Inuit from the Western Arctic (Northwest Territories). Makivik
represents the Inuit of Nunavik (northern Québec) and NTI represents the Inuit of
Nunavut. IRC is based in Inuvik (Northwest Territories), Makivik in Kuujjuak (Québec),
and NTI in Iqaluit (Nunavut). In general, the work of the Inuit Representatives is to
promote and protect the collective interests and rights of the Inuit they represent.

2.

The role of the Inuit Representatives in the negotiation, conclusion and implementation
of the November 2005 Agreement in Principle and the May 2006 Settlement
Agreement is unique in many ways. Inuit were not included in the discussions between
Canada and the Assembly of First Nations (AFN) that lead to the political agreement
of May 30, 2005 (AFN Political Agreement). In fact, the Inuit Representatives needed
to invite themselves to subsequent negotiations between The Honourable Frank
Iacobucci (Federal Representative), the AFN, the church representatives and various
lawyers representing former students. Additionally, the history of residential schools in
the Arctic differed from the history of Indian Residential Schools (IRS) in some aspects,
discussed below in further detail.

3.

Despite such differences, however, former Inuit students went through similar
traumatic experiences of being removed from their land, family and culture and sent to
schools and hostels that were financed, built and operated by the federal government
and the churches where they were forcefully introduced to a foreign language, strange
food, a different religion and a civilization that regarded their culture as inferior,
primitive and savage. This occurred at a time when their way of life was traditional and
nomadic. Inuit students were subjected to harsh discipline, many were sexually
abused, and the living conditions in the hostels contributed to the spread of infectious
diseases such as influenza, measles and tuberculosis. However, prior to the

involvement of the Inuit Representatives, many Inuit residential schools had been
largely ignored.

4.

Following the public announcement of the Political Agreement, many Inuit former
students begin to wonder if they would also be offered compensation. However, this
was not the first time that the experience of Inuit at residential schools was discussed.
For example, in 1991, Marius Tungilik spoke of the sexual abuse he suffered at
Turquetil Hall (Chesterfiel Inlet, Nunavut) at a hearing of the Royal Commission on
Aboriginal Peoples. In parallel to that hearing, in the summer of 1993, Marius Tungilik
and two other former students, Piita Irniq and Jack Anawak, organized a reunion of
150 former students of Turquetil Hall to discuss their experience at the school. The
reunion led to a request by former students of Turquetil Hall to conduct an inquiry. The
independent investigation 1 that followed revealed that serious incidents of physical and
sexual abuses had occurred at Turquetil Hall. 2

5.

Additionally, in 1997 in the Western Arctic, a number of Inuit and First Nations former
students that were abused at Grollier Hall (Inuvik, NWT) formed a support group. As a
result of this initiative, several perpetrators of sexual abuse on Grollier Hall’s students
were criminally convicted in the late 1990s and early 2000s. 3 In addition to criminal
convictions, an alternative dispute resolution pilot project implemented between 1999
and 2002 with the participation of Canada and the churches resulted in many out ofcourt settlements for many former students of Grollier Hall. Beyond initiatives related
to Grollier Hall, at the time of the Settlement Agreement, a number of other individual
cases about abuses experienced at various schools were also being litigated by Inuit
in courts in the NWT, Nunavut and Québec. 4 Moreover, since 1998, several
community-based initiatives financed by the Aboriginal Healing Foundation were

1 The investigation was conducted by lawyer Katherine Peterson. She was appointed by the Government of
the Northwest Territories.
2 Canada’s Residential schools: The History, Part 2, 1939 to 2000, The Final Report of the Truth and
Reconciliation Commission of Canada, Volume 1, at pages 439 – 440.
3 Ibid., at pages 431 to 438.
4 Fontaine et al. v. Canada et al., 2006 YKSC 63, at par. 2.

organized in Inuit communities across the Arctic to address the legacy, and intergenerational impact, of the abuses suffered at residential schools. 5

6.

In the AFN Political Agreement, the Inuit Representatives noted Canada’s commitment
for a “broad reconciliation package” for all former students with flexibility to explore
“collective and programmatic elements,” including “reconciliation processes,
commemoration and healing elements.” 6 The references indicated a marked shift in
the residential school file from an individual to a collective approach. In noting this shift,
the Inuit Representatives expected that Inuit would be involved, or at least consulted,
in upcoming negotiations with the Federal Representative, who had been appointed
on May 31, 2005.

7.

However, the Inuit Representatives were not invited to participate in the negotiations
led by the Federal Representative. A lawyer representing Inuit from Nunavik 7 in abuse
claims was invited to participate in the negotiations with the Federal Representative.
He was acting in concert with Makivik in support of individual claimants. In
approximately July 2005, he contacted the legal counsel of the IRC and NTI, informing
them that the negotiations were taking place. The Inuit Representatives started to get
organized, determined to gain a seat at the negotiation table. During a conference call
held on August 15, 2005, the leaders of the IRC, Makivik, NTI and the Labrador Inuit
Association, representing all Inuit communities from coast to coast, decided to
coordinate efforts in order to raise the issue of their exclusion from the negotiations
with the federal government. This marked the beginning of an intense period of political
and legal action by the Inuit Representatives to gain a seat at the negotiation table and
ensure the full inclusion of Inuit former students and their residential schools in any
global settlement, including in reconciliation and healing initiatives.

5

See the website of the Aboriginal Healing Foundation at AHF Website.
For the text of the AFN Political Agreement, please see Appendix “A” attached to this report.
7 Gilles Gagné, who was a NAC Member until 2011, and the NAC Chairperson from October 2009 to June
2011.
6

8.

On August 10, 2005, IRC sent a letter to the Federal Representative to seek
participation in the negotiation. On August 19, 2005, Inuit Tapiriit Kanatami (ITK), the
national voice of Canada’s 60,000 Inuit, sent letters to the Deputy Prime Minister and
the Minister of Indian Affairs and Northern Development. These letters requested direct
and meaningful participation in the process underway and the inclusion of all Inuit
former students and the residential schools they attended. In addition to their letters,
ITK also attempted to organize meetings between Inuit leaders and the federal
government. On the legal front, the Inuit Representatives began preparations to file
class actions in their respective jurisdiction on behalf of Inuit former students should
the federal government refuse to include them. However, the Labrador Inuit
Association did not pursue the process further, given that they were in the process of
concluding a land claim agreement and that their beneficiaries had attended mission
schools in Labrador in which Canada had no involvement prior to the entry of
Newfoundland in the Confederation in 1949. 8

9.

On September 1, 2005, a conference call took place between the Federal
Representative and the Inuit leaders. The Inuit leaders explained particular features of
residential schools in the Arctic, which included federal day schools constructed by the
federal government and separate hostels to lodge Inuit students. The Federal
Representative indicated that day schools and hostels were not included in his current
mandate, which was to negotiate with lawyers representing former IRS students who
had filed legal actions against Canada. However, after being informed that NTI had
filed a class action the previous day (August 31, 2005) 9 on behalf of Nunavut former
students and that IRC would do the same on September 7, 2005 on behalf of the
Inuvialuit, 10 the Federal Representative confirmed that NTI and IRC lawyers would be

8

After 1949, Canada provided funding to Newfoundland for the educational needs of indigenous students in
Labrador. Class actions filed in 2007 and 2008 on behalf of former students of Labrador residential schools
resulted in a settlement on September 28, 2016. Canada paid $50 million as compensation for attendance at
residential schools and for serious abuse claims together with funding for healing and commemoration
initiatives. On November 24, 2017, Prime Minister Trudeau apologized to former students of Newfoundland
and Labrador. More at Government of Canada.
9 Michelline Ammaq, Blandina Tulugarjuk and Nunavut Tunngavik Incorporated v. Attorney General of Canada,
Nunavut Court of Justice Court, File # 08-05-401 CVC.
10 Rosemarie Kuptana v. the Attorney General of Canada, Supreme Court of the Northwest Territories, File #
S-0001-2005000243.

invited to the next negotiation meeting and that he would advise Canada of the new
development. NTI and IRC had followed in the footsteps of Makivik, which filed a legal
action in the Superior Court District of Montréal on August 1, 2005 11 to formally gain a
seat at the table. The Inuit leaders indicated they would prepare a briefing note on the
Inuit federal day schools and related hostels, as well as on the IRS that were generally
also attended by Inuit.

10. Having achieved their first objective of participating in the negotiation, the Inuit
Representatives accelerated various consultation and research initiatives on Inuit
residential schools commenced in the previous months. Consultation with Inuit former
students was essential to identify with accuracy the residential schools that Inuit had
attended throughout the years. Historical research was necessary to determine the
involvement of the federal government in Inuit residential schools. Makivik, IRC, and
NTI mailed detailed questionnaires to their beneficiaries to gather specific information
about their residential school attendance.

11. Since September 1, 2005, the Inuit Representatives participated in all of the
negotiation meetings that lead to the Agreement in Principle on November 20, 2005.
When the Inuit Representatives entered the negotiations, they knew that the list of
residential schools used by Canada did not include many residential institutions where
Inuit had lived and studied. The Federal Representative formed a committee
comprised of Canada and the Inuit Representatives to determine the eligibility of the
additional institutions to be proposed by the Inuit Representatives. Based on the results
of their internal consultation with former students and their historical research in
various government and church archives across the country, the Inuit Representatives
were able to provide lists of residential schools and detailed research memorandums
on the involvement of the federal government in Inuit education.

11

File # 500-17-026908-056.

12. These efforts resulted in the addition of 16 additional residential schools in the
Agreement in Principle (four in Nunavik, 12 ten in Nunavut, 13 and one in each of the
NWT and the Yukon). The school added in the NTW was Grandin College (Fort Smith),
a residential school predominantly for First Nations and Métis but where some
Inuvialuit also attended, based on the results of the survey conducted by IRC among
its former students. The school added in the Yukon was the Shingle Point Eskimo
Residential School, which officially operated from 1929 to 1936, and some Inuvialuit
and Inuit former residents were still alive in 2005. After the Agreement in Principle was
signed, an additional Inuit residential institution (the Federal Hostels at Frobisher Bay,
Nunavut) was added to the final schedule of additional schools attached to the
Settlement Agreement (Schedule “F”), for a total of 17 additional residential schools.

13. Due to time limitations in conducting research prior to the conclusion of the Agreement
in Principle and the Settlement Agreement and the fact that the historical record was
both incomplete and distributed across various archives, 14 there remained a possibility
that other Inuit residential schools might be identified. With that in mind, the Inuit
Representatives insisted that a mechanism be included in the Settlement Agreement
for any person or organization to request Canada to research and include other
residential schools to the Settlement Agreement together with a right to appeal to the
Court if Canada should refuse to include a particular institution. 15

14. During the negotiation process, the Inuit Representatives made representations on all
the components of the Settlement Agreement. They knew from experience with their
land claim agreements that the real challenges of the Settlement Agreement would be
its implementation. With that in mind, the Inuit Representatives obtained
representation on the National Certification Committee, the National Administration

12

Federal hostels at Great Whale River, Port Harrison, George River, and Payne Bay.
hostels at Panniqtuug/Pangnirtang, Broughton Island/Qikiqtarjuaq, Cape Dorset/Kinngait, Eskimo
Point/Arviat, Igloolik/Igglulik, Baker Lake/Qamani’tuaq, Pond inlet/Mittimatalik, Cambridge Bay, Lake Harbour,
and Belcher Island.
14 Library and Archives Canada, NWT Archives, the General Synod Archives of the Anglican Church of
Canada, and the Hudson’s Bay Company Archives.
15 Section 12 of the Settlement Agreement.
13Federal

Committee, the Independent Assessment Process (IAP) Working Group, and the IAP
Oversight Committee. The Inuit Representatives also ensured that the mandate of the
Truth and Reconciliation Commission (TRC) would be inclusive of Inuit and that there
would be Inuit representation on the TRC Indian Residential Schools Survivor
Committee. In June 2011, the TRC’s second national event was held in Inuvik, NWT.
The northern national event was preceded by a three-month tour of a TRC Inuit Subcommission of 18 Inuit communities across the north and it was followed by TRC
hearings held in 12 Inuit communities, as well as one in Ottawa for Inuit and other
former students. 16

15. In 2012, the Inuit Representatives intervened in the Request for Direction with respect
to the scope of Canada’s obligation with respect to historical residential school
documents stored at Library and Archives Canada (LAC). Canada’s position was that
it was only obligated to give access to LAC to the TRC to conduct its own research.
The TRC’s position, supported by the Inuit Representatives and the AFN, was that
Canada was required by the terms of the Settlement Agreement to provide to the TRC
all the IRS documents archived at LAC. On January 30, 2013, The Honourable J.A.
Goudge of the Ontario Superior Court of Justice decided that Canada had to produce
to the TRC in an organized manner the relevant residential school documents stored
at LAC. 17 The Inuit Representatives’ intervention in the case was motivated by
Canada’s narrow interpretation of its obligation under the Settlement Agreement
respecting the IRS documents archived at LAC, as well as by the difficulty they
encountered in having Inuit residential schools recognized by Canada related to
challenges in locating relevant historical documents.
16. Following the conclusion of the Settlement Agreement, the Inuit Representatives
focused on assisting Inuit former students to claim and receive the compensation
promised by the Settlement Agreement. They toured their communities to provide
information on the Settlement Agreement. They assisted Inuit former students to claim

16
17

See the website of the TRC at TRC Website.
Fontaine v. Canada (Attorney General), 2013 ONSC 684 (CanLII), at paragraph 77.

the advance payment and the common experience payment. They facilitated access
to IAP lawyers in their communities. They ensured that former students received
access to counseling and other mental health services through the implementation of
Health Canada’s Resolution Health Program. They assisted the TRC with community
events and statement-taking in their communities. They provided access to estate and
financial planning services to Inuit former students through activities funded by
Canada. They used their best efforts to help Inuit former students use their personal
education credits.
17. Between the conclusion of the Agreement in Principle and the Settlement Agreement,
a new federal government was elected that prioritized education. The Agreement in
Principle contemplated that any surplus in the Designated Amount Fund (DAF) should
be distributed in the form of personal credit for “personal healing,” and that any excess
in the DAF after this funding was distributed should be transferred to the Aboriginal
Healing Foundation. In the Settlement Agreement, these provisions were changed to
reflect the educational focus of the new government. The Inuit Representatives and
the AFN proposed that any remainder in the DAF be transferred and divided between
the Inuvialuit Education Foundation (IEF) and the National Indian Brotherhood Trust
Fund to be used for education purposes, to which Canada agreed. Given that a surplus
remained in the DAF at the conclusion of the CEP and the distribution of personal
credits, the IEF was entitled to receive 5.7% of the excess in the DAF, representing
the percentage of Inuit that were CEP recipients. To date, the IEF has received
$13,132,841. These funds are distributed for educational purposes to Nunavut Inuit
(60.5%), Inuvialuit (30.4%), Nunavik Inuit (8.1%) and Labrador Inuit (1%), percentages
that were determined on the basis of how Inuit CEP recipients self-identified on their
CEP application forms. 18 19

18

There was no specific category on the CEP application form for Labrador Inuit. To calculate these
percentages, all the Inuit CEP recipients who resided in Newfoundland and Labrador were considered to be
Labrador Inuit. These percentages are explained in the IEF Administration Plan for the Funds Received under
the Residential Schools Settlement Agreement attached to an order of The Honourable Madam Justice B.J.
Brown of the Supreme Court of British Columbia dated January 7, 2016.
19 For more information, see section III C. of this report - Transfer to National Indian Brotherhood Trust Fund
and Inuvialuit Education Foundation.

18. At the time of the Agreement in Principle, the Inuit Representatives estimated that there
would be between 4,000 and 5,000 Inuit former students qualifying for the CEP
assuming that all of the Inuit residential institutions would be recognized by the
Settlement Agreement. A total of 4,510 Inuit received the CEP (2,745 Nunavut Inuit,
1,387 Inuvialuit, and 378 Nunavik Inuit). 20 However, many Inuit who attended
residential schools in Nunavik and Nunavut did not receive a CEP at all or did not
receive the CEP for all the school years they have claimed. 21 The following section
discusses both the reasons for the denials and some of the measures taken to assist
these former students. However, it is first necessary to provide a brief summary of the
unique history of Inuit residential schools in order to understand the challenges
encountered with the CEP.
19. In the Western Arctic and what is now the Northwest Territories (NWT), 22 Inuvialuit
often lived in proximity to First Nations communities. Consequently, Inuvialuit were
educated in mixed residential schools with First Nations and Métis starting at the
beginning of the 20th century. Inuvialuit were first educated in mission schools 23 built
and operated by religious orders with construction and operating grants provided by
Canada. In the late 1950s, Canada financed and built new residential institutions in the
NWT knowns as “hostels” or “halls” usually located near federal day schools that were
operated under contract with the Catholic and Anglican churches. The churches were
gradually replaced by secular administrations and some of the residential institutions
remained in operations until the 1990s. 24 Many Inuvialuit and Inuit from Nunavut, as
well as some Inuit from Nunavik, were forced to travel long distances to attend these
residential schools in the NWT, sometimes thousands of kilometres, first by boat and
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These numbers were provided by Canada in 2015 and can be found in the IEF Administration Plan referred
in note 18.
21 24% of the CEP applications from Nunavut Inuit were denied (3,625 claimed the CEP and 880 were
assessed as ineligible). 30% of the CEP applications from Nunavik Inuit were denied (541 claimed the CEP
and 163 were assessed as ineligible) For the Inuvialuit, approximately 9% were assessed as ineligible (1,519
Inuvialuit claimed the CEP and 132 were assessed as ineligible). These percentages are calculated based on
numbers provided by Canada to the Inuit Representatives on February 28, 2019 and the numbers referred to
in note 20.
22 The Inuit residential school system operated prior to the creation of Nunavut in 1999.
23 For instance, at Shingle Point in the Yukon until 1936 and in Aklavik in the NWT until 1959.
24 Grollier Hall in Inuvik operated from 1959 to 1997. Atkaicho Hall in Yellowknife operated until 1994.

then by planes. In the first decades of the system, residents often lived at these
institutions for years without any opportunity to visit their families. Generally, Inuit who
attended institutions in the NWT (as it is now) received the CEP for all the school years
claimed with the exception of those who were placed with private families when home
boarding programs were established in the late 1980s and 1990s when the hostels
were overcrowded.
20. The history of residential schools located in Nunavut and Nunavik essentially begins
in the 1950s, with some exceptions, 25following the implementation of Canada’s
“Eskimo Education Policy”. Before, Inuit in these regions had been mostly left alone by
Canada and they still lived a semi-nomadic existence in migratory groups. The
establishment by Canada of “day schools” and hostels 26 in Nunavut and Nunavik
contributed to the settlement of Inuit in permanent communities usually located where
missions, churches, and the Hudson’s Bay Company (HBC) were first established. The
construction of schools and hostels was challenging because of the short summer
period and high transportation costs. The “day schools” were usually built first. Inuit
children were often gathered by the Royal Canadian Mounted Police (RCMP),
missionaries and government employees or agents from their small camps on the land
and sent to these “day schools.” In situations where hostels had not yet been
constructed, children were placed in whatever buildings existed at the time, such as at
the HBC’s staff house, the church mission house, the teachers’ houses, the nursing
station, or in tents located near the schools. 27 Some children were placed in
rudimentary and overcrowded houses with the first Inuit families to move permanently
in these early settlements. Many Inuit children attended these “day schools” away from
their families for many years until a small hostel was built. In the early 1970s, once the
migration of Inuit families in permanent settlements was essentially completed, most
25

For instance, Fort George in northern Québec and Coppermine in Nunavut.
Nunavut, they were mostly small hostels for 8 to 12 children with exceptions such of Turquetil Hall in
Chesterfield Inlet (capacity of 70), The Churchill Vocational Centre in Manitoba (capacity of 160), or the
Coppermine Tent Hostel (an average of 30-45 residents). The other larger hostels sometimes attended by
Nunavut Inuit after 1955 were in Aklavik, Inuvik and Yellowknife. Many Inuit from Nunavik resided at The
Churchill Vocational Centre in Manitoba.
27 This was the case for former students at the Federal hostel in George River (now Kangiqsualujjuaq, Nunavik)
where former students reported living in tents and using rocks as school desks.
26In

of the small hostels in Nunavut closed. In northern Québec, the last federal hostel
(Inukjuak) closed in 1971 and in 1978, the Kativik School Board 28 assumed authority
over all Inuit schools in Nunavik. 29 In some Nunavik communities, federal schools
operated for a certain period of time alongside provincial schools. The situation of the
residential students attending provincial schools in Nunavik, where they experienced
the same hardship and trauma as the students of the federal residential schools, has
yet to be addressed. 30
21. Inuit from Nunavut who were removed from their families and their traditional lifestyle
to attend federal day schools in these early settlements and who lived with a priest,
teacher, nurse, or another Inuit family, did not qualify for the CEP for these years. 31
School years were only recognized for the purpose of the CEP for years resided at the
small hostels, once they were built if the students were placed there, provided that the
hostel was included in the schedule of additional schools (Schedule “F”) attached to
the Settlement Agreement. For instance, a former student who was removed at the
age of seven from his family and from their summer encampment to go attend a federal
day school 100 kilometres away, but was required to live in a tent near the school for
three years before the hostel was built, where he resided for one year, would only
receive the CEP for the one year he lived at the hostel. In September 2011, NTI,
together with former students Rhoda Katsok and Tuqiqki Osuitok, filed a Request for
Direction to have these living arrangements recognized under the Settlement
Agreement. NTI was advancing that the Settlement Agreement should be interpreted
in a manner that would include these various residences or, alternatively, that such
living arrangement should be added as “institutions” to the list of residential schools.
The first argument failed when the Court decided in another case (known as the
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A school board newly established under the 1975 James Bay and Northern Québec Agreement.
Canada’s Residential schools: The Inuit and Northern Experience, The Final Report of the Truth and
Reconciliation Commission of Canada, Volume 2, at p. 180.
30 Many thought they were eligible for compensation under the Settlement Agreement and unsuccessfully
applied for the CEP.
31 Like the students who resided at recognized hostels, these students were often gathered from their camp
by the RCMP (or other government officials) and traveled by boat or dog team to a village that usually consisted
of the school, the church and the HBC’s store, leaving behind their parents in a state of confusion and fear.
29

“Beardy Decision”) 32 that older First Nations or Métis students who were placed in
private family homes were not included under the Settlement Agreement. The second
argument required NTI to provide evidence on each residential arrangement, a costly
and near impossible task given that a significant amount of time had passed since the
arrangements took place, the informal and diverse nature of the arrangements, the
death of the adults involved at the time, and the lack of available written
documentation. In light of these difficulties, NTI advised the Court in September 2014
that it would not pursue further the Request for Direction. To this day, many Inuit
removed by Canada from their family and their way of life at a young age for the
purpose of education have yet to obtain justice for their ordeal. 33 Unfortunately, many
have since passed away.
22. Other residential institutions where Inuit students attended, such as Kivalliq Hall in
Rankin Inlet, NWT (now Nunavut), were the objects of requests made pursuant to
Article 12 to be added as institutions under the Settlement Agreement. 34 All such
requests were denied by Canada which maintained that these hostels or residences
were territorially operated by the Government of the NWT. On April 23, 2013, NTI and
former student Simeon Mikkungwak filed a Request for Direction to have Kivalliq Hall
recognized as a residential school under the Settlement Agreement. Kivalliq Hall
opened in 1985 and operated until 1995. Canada’s position was that as of 1970, the
NWT Department of Education was responsible for all aspects of the education
program operated by the Government of the NWT and that by 1984, the devolution to
full territorial responsible government was completed. On December 14, 2016, Madam
Justice B. Tulloch of the Nunavut Court of Justice found that Canada was jointly
responsible for the operation of Kivalliq Hall which should be added to Schedule “F” of
the Settlement Agreement because of the general extent to which Canada remained
involved in the education-related affairs of the NWT, and the continuing financial
dependence of the NWT on Canada which had granted all the funding for the
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Fontaine v. Canada (Attorney General), 2014 BCSC 941.
Many thought they were eligible for compensation under the Settlement Agreement and unsuccessfully
applied for the CEP.
34 The list all institutions requested can be found at List of Residential Schools.
33

construction and operation of Kivalliq Hall. Justice Tulloch found that through at least
1985: (1) the federally-appointed Commissioner of the NWT maintained at least some
power and authority over the governance of the NWT and (2) the project of devolution
and attaining responsible government was still ongoing. 35 On July 20, 2018, the
Nunavut Court of Appeal confirmed the decision of Justice Tulloch. 36 Canada did not
appeal further the decision and Kivalliq Hall was added as an IRS under the Settlement
Agreement. It is estimated that 225 Inuit former students lived at Kivalliq Hall. 37
23. The addition of Kivalliq Hall was a bitter-sweet victory for NTI and Inuit former students.
First, other residential institutions which operated in the NWT had been denied
because they were according to Canada “territorially operated” and it was now too late
to have them recognized. Second, the issue of the gradual transfer of responsibility
from the federal government to the NWT had been discussed and resolved at the time
of the Agreement in Principle and the Settlement Agreement. This issue was an
important concern for IRC and NTI. For instance, IRC had determined that
approximately 63% of Inuvialuit had attended recognized residential schools in the
NWT after 1970. If Canada was to subsequently invoke that the CEP would not be
payable because Canada’s direct oversight of education in the NWT ceased in 1970, 38
the majority of Inuvialuit former students would be denied some or all of their CEP. The
IRC would not have signed the Agreement in Principle if the residential schools
attended by Inuvialuit former students in the NWT were not recognized until their
closure, and in fact, IRS like Grollier Hall (Inuvik) and Akaitcho Hall (Yellowknife) were
recognized until 1997 and 1994, respectively. Prior to the Settlement Agreement, and
as a condition for approving it, the Inuit Representatives requested and received a
written confirmation that the residential schools located in the NWT and Nunavut listed
in Schedule “F” that were included as a result of their efforts would also be recognized
until December 31, 1997. This was intended to ensure that the CEP would be paid

35 The information in this paragraph is from the decision of Justice B. Tulloch in Fontaine v. Canada (Attorney
General), 2016 NUCJ 31.
36Fontaine v. Canada (Attorney General), 2018 NUCA 4.
37 According to the website of the IAP Secretariat. See IAP Secretariat.
38 Prior to April 1, 1970, Canada exercised full authority over education in the NWT. On April 1, 1970, the NWT
Department of Education began to operate.

notwithstanding the gradual devolution of powers from the federal government to the
territorial government, and that Canada would not invoke devolution as a means to
deny the CEP for residential schools that operated in the NWT and Nunavut. It was
thus disappointing to subsequently see Canada refuse to add residential institutions
similar to Kivalliq Hall to the list of Schedule “F” residential schools on the basis that
they were “territorially operated.”
24. With regards to physical or sexual abuse, 849 Inuit claimed compensation in the
Independent Assessment Process. 39 Many Inuit who suffered abused at residential
schools were at first very reluctant to disclose they were abused and to file IAP claims.
Inuit mental health workers worked closely with Inuit former students to explain the IAP
claim process and to support those who decided to proceed with a claim. In 2011, the
Inuit Representatives collaborated with the IAP Secretariat to conduct outreach
activities to increase the number of Inuit IAP claimants. In 2012, NTI was contracted
by the IAP Secretariat to help self-represented claimants in Nunavut. The Inuit
Representatives were also careful to ensure that only reputable lawyers with
experience in IRS claims would assist Inuit former students and many of the problems
encountered in the south with some unscrupulous lawyers and form fillers generally
did not occur in the north. 40
25.

In 2017, the Inuit Representatives were a party to the case decided by the Supreme
Court of Canada respecting the faith of the IAP documents. They supported the
position of the Chief Adjudicator that IAP claimants were promised by the Settlement
Agreement that their IAP documents and their testimonies would remain confidential
and would never be disclosed without their consent. For the Inuit Representatives, the
positions advanced by Canada and the National Centre for Truth and Reconciliation
(NCTR) that IAP documents had to be preserved, were subject to federal privacy and
access legislation, and would eventually be archived at Library and Archives Canada
(LAC) and available to the public, was both irreconcilable with the provisions of the
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This number was provided by the IAP Secretariat to the Inuit Representatives on March 1, 2019.
section VIII of this report - NAC’s Involvement in Requests for Direction Counsel Conduct Issues.
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Settlement Agreement and constituted a serious breach of trust. The Inuit
Representatives welcomed the decision of the Supreme Court who decided that IAP
documents would be destroyed following a notice program to advise IAP claimants of
the possibility to voluntary archive their IAP documents with the NCTR. The Inuit
Representatives participated in the discussions organized by the Chief Adjudicator to
develop the notice program as well as in the Request for Direction that followed to
obtain Court approval of the notice program. IRC and Makivik are currently assisting
Inuit former students understand the options they have respecting their IAP
documents. The budget authorized by the Court was however insufficient to allow NTI
to properly assist Inuit former students from Nunavut, and NTI decided not to
participate in it.
26. During the implementation of the Settlement Agreement, the objective of the Inuit
Representatives was to ensure that Inuit former students would receive the
compensation promised by the Settlement Agreement and promote healing and
reconciliation for Inuit former students, their families and communities with a view to
increasing the understanding by the general Canadian public of the impacts of
residential schools and their relationship to some of the problems experienced today
by Inuit. To achieve the objectives described above, the Inuit Representatives have
often cooperated with Canada, the AFN, the churches, the IAP Chief Adjudicator (and
the IAP Secretariat), the TRC, and the NCTR. While many of the objectives have been
achieved, it remains that the experience of some Inuit former students was not
recognized by the Settlement Agreement and Canada.
27. Finally, the Inuit Representatives wish to thank all involved in the Settlement
Agreement who have worked hard and in good faith to achieve “a fair, comprehensive
and lasting resolution of the legacy” 41 of residential schools for Inuit former students.
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Preamble of the Settlement Agreement.

